M. 20371

IN THE SUPEEME COURT OF THE STATE OF HAWAIML

CIV. NO. 91-1394-05
ARFPEARL FEOM THE FIMAL JUDGMENT
filed on December 11, 159§

HIMIA BAEHE, GEHORA DANCEL,
TAMMY RCODRIGUES, ANTOINETTE PREGIL,
FAT LARGOH, JGSEPH MELILLO,

Plaintiffs-Appellees, FIRST CIECULT COURT
V3.

LAWRENCE MIIKE, in his official

capacity as Director of the

Department of Health, State of Hawaii,

Cefendant-Appellant.

B I

SUMMARY DISPOSITION ORDER

Fursuant to Hawai'ili Rules of Evidence (HEE] Bules 201 and 202
{12523}, this court takes judicial neotice of the following: On April 29,
1%%7, both houses of the Hawai'i legislature passed, upon final reading,
House 2111 MHo. 117 preoposing an amendment to the Hawai'i Constituticon {(the
marriage amendment). See 1597 House Journal at 922, 1937 Senate Journal
at Tod. The bill proposed the addition of the following language to
article I of the Constitution: “Sectien 23. The legislature shall have
the power to reserve marriage to opposite-szex couples.”  See 1997 Haw.
sess, L. H.B., 117 % 2, at 1247. The marriage amendment was ratified by
the electorate in Howvember 1998,

In light of the foregoing, and upon carefully reviewing the
record and the briefs and supplemental briefs submitted by the parties and
amicus curiae and having given dug consideratieon to the arguments mads and
the issues raised by the parties, we resolve the defendant-appellant
Lawrence Miike" s appeal a3 follows:

On December 11, 1%9%G, the first circult court entered judgmsnt
in fawvor of plaintiffs-appellees Hinia Baehr, Genaora Dancel, Tammy
Eodrigues, Antoinette Pregil, Pat Lagon, and Jeoseph Melillo {(collectively,
“"the plaintiffs") and against Miike, ruling (1) that the sex-bazed
classification in Hawai'i Revised Statutes (HRS) & 572-1 (1984) was
"unconstitutional” by virtue of being “in violation of the sgual



protection clause of article I, section 5 of the Hawail '] i Constitution,”
{2) that Miiks, his agents, and any person acting in concert with or by or
through Miike were enjoined from denying an application for a marriage
license because applicants were of the same sex, and (3) that costs should
ke awarded against Miike and in faver of the plaintiffs. The circuit
court subseguently staved enforcemant of the injunction against Miike.

The pazsage of the marrizge amendment placed HRS & 57Z-1 on new
footing. The marriage amendment validated HRS 5 L72-1 by taking the
statute out of the ambit of the egual protecticon clause of the Hawai'i
Constituticn, &t least insefar as the statute, both on its face and as
applieq, purported to limit access to the marital status to gpposite-sex
couples, Accordingly, whether or net in the past it was violative of the
equal protection clause in the foregoing respect, HRS & 572-1 no longer
ia.' In light of the marriage amendment, HES & 572-1 must be given full
force and effect.

The plaintiffs seek a limited scope of relief in the present
lawsuit, i.e., access to applicatiaons for marriage licenses and the
conseguent legally recognized marital status. Inasmuch as HRE % 272-1 13
now & walid statute, the relief sought by the plaintiffs iz unavailable,
The marriage amendment has rendered the plaintiffs’ complaint moot.
Therefors,

1 In this connection, we Ffeel compelled bo address bwa fundamenkbal misapprehensians

adwvanced by Justice Ramil in his concurrence in the result that we reach taday. First,
Justice Ramil appears ©o misread Che plurality opinion in Baehr w, Iewin, 74 Haw. 530,
A52 F.2d 44, reconsideration and clarification aranted in part, 74 Haw, 650, B7S B.2d 223
[1993) [ hereinafter, "Rashr I"], to stand for the proposition that HRS & 572-1 [19R5)
defines the legal status of marriage "to include unions between persons of the same sex.”
Concurrence at 1. Actually, that opinion expressly acknowledged that ¥ r] vdimentary
principles of statutory construction renders manifest the fact that, by its plain lan-
quage, HRS & 572-1 restricts cthe marical relation to a male and a female.” BRBashr I, 74
Haw. at 563, A52 P.2d at &0. Second, because, in his view, HRS & 572-1 limits access tao
a marriage Llicense on the basis of "sexual aorientation,” rather than “sex,” see concur-
rence at 1 n.l, Justice Ramil asserts that the pluralifty opinian in Baehr I mistakenly
subjected the statute o strict scruting, see id. at 2-3. HNetwithstanding the fact that
HRS & 572-1 obwicusly does not forkid a homosexual person from marrying a person af the
opposite sex, but assuming arguendo that Justice Romil is correct that the touchstone of
the statute is sexual orientation, rather than sex, it would still have been necessary,
Fricr oo the ratification of the marriage amendment, to subject HRS § 572-1 to strict
scrutiny in order ©o assess its constitutionality far purpases of the egual protectian
clause of article I, section 5 of the Hawai i Constitubtion. This is so bhecause the fram-
ers of the 1978 Hawai i Constitution, sitting as a committes of the whole, expressly
declared their intention that a proscription against discrimination based on sexual ari-
ancation ke subsumed within the clause’ 5 probhibition against discrimination based on sex.
Sepe Stand. Comm. Bep. No. 69, in 1 Proceedings of the Constitutianal Canventian of
Hawai i of L1978, at &73 (1980). Indeed, citing the foregoing constitutional histary,
lewin conceded that wery point in his answering brief in Bashr I when he argued that
arficle I, section & of the Hawai i Constitution [containing an express right “to pri-
vacy”] did not protect sexual orientation because it was already protected under azticle
I, section 5. Lewin could hardly have done otherwise, inasmuch as his propased arder
granting his motion for judgment on the pleadings in Baehr I contained the statement Chat
[ u] ndoubtedly, the delegates [ to the conwvention] meant what they said: Sexual arienta-
tion [i] 5 already covered under Article I, Section 5 af the State Caonstitution.™




IT 15 HEREBY ORDEEED that the judgment of the circuit court be
reversed and that the case be remanded for entry of judgment in favor of
Miike and against the plaintiffs.

IT I5 FURTHEE ORDERED that the circult court shall neot enter
costs or attorneys' fees against the plaintiffs.

DATED: Honelulu, Hawai'i, December 2, 1995,
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