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2. I have reviewed plaintiff Guadalupe Benitez’ affidavit in opposition to this motion t:
strike. There are some matters raised concerning my care and treatment rendered to my patient, Ms
Benitez, which I believe need further clarification to avoid confusion. I also want to respond tc
some of the assertions Ms. Benitez has made.

3. I again want to emphasize that I never discriminated against Ms. Benitez, nor did T
refuse to provide her agreed upon treatment that I understood I would be providing because of her

sexual orientation. A patient’s sexual orientation is generally irrelevant to me in my practice (except

where it could conflict with my beliefs), as I provide treatment to numerous patients with similar
Banane o [ me—

orientation as Ms. Benitez without hesitation, or even fleeting thought. If any such conflict arose,

the specific issue presented would be immediately addressed by referral to others at NCWC or, if
necessary, to another physician such as Dr. Kettel. T have no “prejudice" toward these persons as

Mr. Benitez claims.
4. There are several treatment options and methods available for a patient to attempt to

successfully achieve pregnancy. These appear to all be generically lumped together in the
opposition as "artificial insemination" in connection with the treatment discussions and available
options. However, the distinctions are important. A patient can attempt in&avaginal insemination
(IVIL), which is something that can and normally is accomplished at home without actual physician
direct participation. With IVI, the patient uses a device to personally inject the sperm into the
vagina, with the hope that it will make its way to the uterus to fertilize the eggs E generally do not
favor or recommend this approach, especially with someone who has had failure in the past. This
method provides a far less chance of success]lntrauterme insemination (IUT) is the other altemative
which requires physician participation. This involves the physician using a small syringe to place
the sperm directly in the cervix/uterus for better chance of success at fertilizing the eggs. The next
step in the process is in-vitro fertilization (IVF) which is a substantially more invasive procedure.

With respect to available donor sperm, there are also severa] options. One is frozen
donor sperm from a sperm bank which is obtained "pre-washed", pre-tested and ready for use after
thawing and requires no further processing or preparation. The other option is the use of live donor

sperm which would require appropriate testing and actual in-house preparation before use. With
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it was against my religious beliefs to actually perform IUI for « gay couEle. I did however inforn

Ms. Benitez that [ would continue to treat her up to that point and thereafter if she did conceive,

would be glad to provide further care for her and her pregnancy to term. Ms. Benitez was, therefore
informed that I would provide her with continuity of care from ovulation induction through term
delivery, with the sole exception of my inability to participate in IUI because of my religious beliefs
I also informed Ms. Benitez that Dr. Fenton would feel the same as I felt since he attended the same
church as I and, therefore, would share the same religious convictions regarding this issue. Ms.
Benitez was also informed by me that there were two other physicians affiliated with NCWC, Drs.
Stoopack and Langley, who might be available to perform the IUI and to my knowledge they had
no religious convictions against such a procedure under these circumstances. However, at that time
I had not yet conferred with Dana Landsparger, R.N. regarding whether she had any religious or
moral convictions that would prevent her from preparing the sperm under these circumstances. M.
Benitez agreed to undertake treatment at NCWC with the clear understanding that neither Dr.
Fenton nor I could perform an IUI and remain compliant with our moral/religious eonvictions.

I recall that the Ms. Benitez and her partner stated they understood and respected my
religious convictions and felt comfortable in continuing care with our office. On a number of

occasions throughout the course of treatment, I reconfirmed my religious convictions and the fact

 that if the treatment reached the need for an IUI it would have to be performed by Drs. Stoopack

and Langley, or she would be referred to another infertility specialist for evaluation and treatment
and thereafter could return for obstetrical care following conception.

Ms. Benitez” infertility diagnostic evaluation and treatment progressed under my care, despite
questionable compliance with her glucophage. Seven cycles of Clomid resulted in four cycles
where she ovulated. The patient had a normal hysterosalpingogram (x-ray with dye confirms that
the fallopian tubes are patent). The patient also stated that she was using sperm from a sperm bank
and was using it at home intravaginally, that she was experiencing increasing pain with her
menstrual periods, and she underwent a diagnostic laparoscopy on April 7, 2000 for the diagnosis
of pelvic pain and infertility which was essentially normal.

/1 .
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M.D. and Dana Landsparger, R-N. as those qualified to perform the preparation of live sperm.

5. Ms. Benitez initiated care with me on August 6, 1999 with the chief complaint of
primary infertility. During this initial visit, Ms. Benitez informed me of her sexual orientation, I
specifically informed Ms. Benitez on this initial visit that if her fertility treatment progressed to the

point where infrauterine insemination was the next recommended step, it was against my religious

beliefs to perform IUI for a homosexual cougl_e_; 1 did also inform Ms. Benitez that I would continue

to treat her up to that point and thereafter if she did conceive and would be glad to provide further
care for her and her pregnancy to term. Ms. Benitez was specifically informed that I would provide
her with continuity of care from ovulation induction through term delivery, with the sole exception

of my personal inability to participate in IUI because of my religious beliefs. In fact, in plaintiff’s

complaint, Ms. Benitez asserts that I told her that my personal religious beliefs prevented me from
Lo onintiiiaiin oo S

assisting a homosexual couple to conceive a child ly TUL 1also informed Ms. Benitez that I was

certain that Dr. Fenton would feel the same as I felt since he attended the same church as I énd.,

therefore, would share the same religious convictions regarding this issue. However, Ms. Benitez

was also informed by me that there were two other physicians affiliated with NCWC, Drs. Stoopack
and Lahgley, available and willing to perform the [UT and to my knowledge they had no religious
convictions against such a procedure under these circumstances. [ alse confirmed théir availability
to do such a procedure with them after Ms. Benitez’ initial visit, and was informed that they indeed
had no objéctions. Ms. Benitez agreed to undertake treatment at NCWC with the clear

understanding that neither Dr. Fenton nor I could perform an IUI and remain compliant with our

moral/religious convictions.

6. On a number of occasions throughout the course of treatment, I reconfirmed

the fact that if the treatment reached the need for an U], it would have to be performed by Drs.
Stoopack and Langley, and thereafter [ would continue her care following the IUI treatment. In
fact, in Ms. Benitez’s chart, on April 18, 20800, I wrote, “The pt understands that Dr. Langley
and Dr. Steopack will perform the IUL..”

7. During 1999 and 2000, while under my care, Ms, Benitez had attempted several

intravaginal inseminations using frozen sperm that she had obtained from a sperm bank. These did
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Medical Association) section E-10.05(3)(c) states, “it may be ethically permissible for physicians
to decline a potential patient when: A specific treatment sought by an individual is incompatible
with the physician’s personal, religious, or moral beliefs.” In Ms. Benitez’s case, for me to perform

an IUI procedure involving a homosexual couple was incompatible with my moral and religious

beliefs.

11.  Istrongly deny any allegations of discrimination, breach of contract, breach of implied

contract, breach of the covenant of good faith and fair dealing, negligence, negligent infliction of
emotional distress, intentional infliction of emotional distress, deceit and fraud, tortious interference
with prospective advantage and invasion of privacy. 1 had no objections whatsoever to providing
all mecessary medical care and treatment to Ms. Benitez, with the one exception of performing the

elective invasive IUI procedure. She was at all times fully aware of my beliefs and convictions.

12, Itis my firm belief that my care of Ms, Benitez was proper throughout her course of

treatment and that my care complied with physician ethical guidelines.

I declare under penalty of perjury under the laws of the State of California that the foregoing
is true and correct.

. A&
Executed this ___ day of January, 2004 at Carlsbad, California.
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ADJUDICATION NO. 2: PLAIN

ADJUDI CATION #1: PLAINTIFE’S CAUSE OF ACTION FOR NEGLIGENT

INFLICTION OF EMOTIONAL DISTRESS HAS NO MERIT

UNDISPUTED MATERIAL FACTS

Plaintiff asserts causes of action for

both neiﬁgence 5% cause of action)
and negligent infliction of emotional
distress (6™ cause of action).

Plaintiff’s negligent infliction of
emotional distress claim arises out
of the same facts as her negligence
claim. Plaintiff’s negligent infliction
of emotional distress cause of action
is based on the same breach of duty
as that alleged in her negligence
cause of action,

EVIDENTIARY SUPORT

First Amended Verified Complaint,
q 78-85, Exhibit A.

First Amended Verified Complaint,
{ 83-85, Exhibit A.

TIFE’S CAUSE OF ACTION FOR INTENTIONAL

INFLICTION OF EMOTIONAL D]

ISTRESS HAS NO MERIT

Defendant Christine Z. Brody, M.D.
is a physician licensed to practice
medicine in the State of California.
She is board-certified in obstetrics
and gynecology.

Defendant Douglas K. Fenton, M.D.
is a physician licensed to practice
medll)cine in the State of California.
He is board-certified in obstetrics and

gynecology.

Drs. Brody and Fenton were, at all
relevant times, employed by
Defendant North Coast Women’s
Care Medical Group, Inc. (‘'NCWC”),
a medical group providing Ob/Gyn
services to patients.

- Plaintiff Benitez be%?,n her treatment

for infertility at NC
1999.

C on August 6,

During the relevant time period, Dr.
Brody was plaintiff’s tphysician for
the cgief complaint of primary
infertility.

At the initial consultation on August

6, 1999, plaintiff informed Dr. Brody

of her homosexual orientation. At
R

2

3

First Amended Verified Complaint,
5, Exhibit A; Declaration of Dr.
rody, 1, Exhibit B.

First Amended Verified Complaint,
6, Exhibit A; Declaration of Dr.
enton, § 1, Exhibit C.

First Amended Verified Complaint,
%’s 5-6, Exhibit A; Declaration of Dr.

roclly, 9 2, Exhibit B; Declaration of
Dr. Fenton, § 2, Exhibit C.

First Amended Verified Complaint,
15, Exhibit A; Declaration of Dr.
rody, § 5, Exhibit B.

First Amended Verified Complaint,
g s 19-21, Exhibit A; Declaration of
r. Brody, 1 2, 5, Exhibit B.

First Amended Verified Complaint,
19, Exhibit A; Declaration of Dr.
rody, § 5, Exhibit B.

Defendants Separate Statement of Undisputed Material Facts in Support of M.S.A.
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10.

11.

12.

this initial consultation, Dr. Brody
specifically informed plaintiff that if
her fertility treatment progressed to
the point where intrauterine
insemination was the next
recommended step, it was against Dr.
Brody’s religious beliefs to perform
intrauterine insemination for a

homosexual couple.
Lo

At the initial consultation, Dr. Brody
also informed plaintiff that she was
certain that Dr. Fenton could not

erform intrauterine insemination

ecause performance of this
procedure for a homosexual couple
was also against Dr, Fenton’s .
religious beliefs, as both Dr. Brody
and Dr. Fenton attended the same
church.

At the initial consultation, Dr. Brody
informed plaintiff that there were two
other physicians affiliated with
NC Drs. Stoopack and Langley,
available to perform intrauterine
insemination, who to her knowledge
had no religious convictions against
erforming intrauterine insemination
or a homosexual couple.
Lo

NCWC holds a tissue bank license
which is required in order to perform
intrauterine inseminations pursuant to
California Health and Safety Code.
An intrauterine insemination is
considered an invasive procedure
with accompanying risks which are
always explained to the patient. At
NCWC, only physicians are allowed
to actually insert the prepared sperm
into the uterus at the time of
ovulation.

If live donor sperm, rather than
frozen, pre-washed, [Ul-ready sperm
from a sperm bank, is used, it must go
ﬂ]IOlllj%h a preparation process ‘(bjy
ualified personnel. At NCWC, only
r. Fenton and Dana Landsparger,
R.N. were qualified to perform the
referenced live Sé)erm ISicparation.
Frozen, pre-washed, IUI-ready sperm
from a sperm bank needs no
additional preparation by personnel

3

9.

10.

11.

12.

geclaration of Dr. Brody, § 5, Exhibit

geclaraﬁon of Dr. Brody, { 5, Exhibit

Declaration of Dr. Brody, { 4, Exhibit
B: Declaration of Dr. Fenton, § 3,
Exhibit C.

Declaration of Dr, Brody, § 4, Exhibit
B: Declaration of Dr. Fenton, { 3,
Exhibit C.

Defendants Separate Statement of Undisputed Material Facts in Support of M.S.A.
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Ms. Benitez informed Dr. Brody during her first office visit on August 6, 1999 of her lesbian
sexual orientation. Dr. Brody then informed Ms. Benitez during this initial visit that if her fertility
treatment progressed to the point where intrauterine insemination was the next recommended step,

it was against Dr. Brody’s religious belief to perform IUI for a homosexual couple. Dr. Brody

informed M:s. Benitez that Dr. Brody would be glad to treat her up to that point and thereafter, if
there was a conception, including all further care for Ms. Benitez and for a pregnancy to term. Ms.
Benitez was informed that Dr. Brody would provide her with continuity of care from ovulation
induction through term delivery, with the sole exception of participating in IUI because of Dr.
Brody’s religious beliefs.

Dr. Brody also informed Ms. Benitez that Dr. Fenton would feel the same way since he
shared her religious convictions. However, Dr. Brody informed Ms. Benitez that there were two
other obstetrician/gynecologists with NCWC, Drs. Stoopack and Langley, who were available to
perform the IUI and had no religious convictions against performing the procedure under these
circumstances. Ms. Benitez agreed to undertake treatment at NCWC with a clear understanding that
neither Dr. Brody nor Dr. Fenton could perform an IUI procedure for her and that she would be
referred to another doctor for this.

When arrangements were to be made for the intrauterine insemination, Ms. Benitez suggested
to use live donor sperm rather than frozen, pre-washed, [UI-ready sperm. This raised the issues of
the details and protocol of preparing the live donor sperm which took some time to work out.

When Ms. Benitez saw Dr. Brody on July 5, 2000, shortly before Dr. Brody went on vacation,
the issue as to the preparation of the live donor sperm had not yet been clarified. Therefore, Ms.
Benitez decided to use frozen, pre-washed, IUI-ready sperm for the intrauterine insemination during
the July cycle.

While Dr. Brody was on vacation, Ms. Benitez spoke to Dr. Fenton regarding arrangements
for the IUL. Dr. Fenton was under the impression that live donor sperm was to be used for the IUL
While Dr. Brody had, consistent with her custom and practice, promptly dictated her chart note
following the July 5th office visit, the dictation had not yet been transcribed and placed in Ms.

Benitez’ office chartat the time Ms. Benitez spoke on the telephone with Dr. Fenton. Since he and

3
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Dana Landsparger, RN, were the only two individuals of NCWC licensed and qualified to perform
the preparation of live sperm, and since both of these individuals had moral/religious objections to
preparing live sperm for IUI for a_homosexual cougle, Dr. Fenton referred Ms. Benitez to Dr.
Michael Kettle, a fertility specialist/reproductive endocrinologist affiliated with the San Diego
Fertilityﬁ Center, for performance of the IUI with live donor sperm.

Dr. Fenton explained the reasons for the referral to Ms. Benitez and also told her that she was
welcome to continue care at the NCWC office following the insemination, for any pregnancy or for
any other gynecologic concerns.

Ms. Benitez did not inform Dr. Fenton that she had agreed during her last office visit with
Dr. Brody before Dr. Brody’s vacation, to proceed with frozen, pre-washed, IUI-ready sperm rather
than live sperm for the IUL. Had Ms. Benitez so informed Dr. Fenton, the IUI could have been
undertaken at NCWC by one of the other two ob/gyns, Dr. Stoopack or Dr. Langley, and no referral
would have been necessary. The use of frozen, pre-washed, [UI-ready sperm would not have
involved the need for either Dr. Fenton’s or Nurse Landsparger’s participation in the preparation
of the sperm.

Ms. Benitez subsequently consulted Dr. Kettle who performed several intrauterine
inseminations on her, none of which however resulted in pregnancy. Thereafter, Ms. Benitez
underwent in vitro (test tube) fertilization by Dr. Kettle and became pregnant by this method in June
2001. Ms. Benitez has subsequently delivered a healthy baby boy.

Statement of the Case

The operative complaint consists of eleven (11) causes of action, ten of which are directed
against defendants NCWC, Dr. Brody and Dr. Fenton. The first cause of action is for discrimination
under the Unruh Act and seems to be the gravaman of plaintiff’s complaint. All causes of action
against Defendants pertain to the alleged “arbitrary refusal and failure of [Defendants] to carry out
their contractual and moral duties to provide medical services to a patient.” (First Amended
Verified Complaint, Exhibit A.) Defendants move to dismiss the negligent infliction of emotional
distress (Sixth Cause of Action), intentional infliction of emotional distress (Seventh Cause of

Action), deceit and frand (Eighth Cause of Action), tortious interference with prospective economic

4
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