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IN THE COURT OF cpi

ON PLEAS, FRANKLIN COUNTY, OHIO

DIVISION OF DOMESTEC RELATIONS AND JUVENILE BRANCH

Case Number w

FrRHeRaener :
. e SEUIRE
w RE: SN FPRHILD |
Drefengnt7-Petitfoner ‘ ' Magistrate '}@\ PPEL-_
MO AN FOR CONTINUANCE

On P — 2 e 3. 20 d?. - Ve pOtlits . requests a
continuance of the hearing set for s B AAE g~ — s 2 or the followmgreason(s)

1 ( ) Engaged Counsel (verifs a attached)(H00G6) 2 () WltnessIPa:ty Wnavailable(H0O7)

3 ( ) Nlness(H008) 4 () Vacation (HH009)

'5 (_,) To Obtain Additional Ration(H012) 6 ( ) To Obtain Counsel(HO1S)

7 €><) cnhu ol A [ () 4 'y (A .

(HO010)

ous
- Number of previous continuances _ﬂJAMKLL_
U VSZMﬁ v sl M e f—

—cRMEEREET/Respondent

A&?A A.Lu._ $0// L) Pl
Attorney $or Plaintifi/Pe ner ; p. Ct. No. Attarney foritasesunt/Respondent  Sup. Ct. No.
| ‘ij
Prosecuting Attorney/CSEA p. Ct. No. Guaydian AdLitem Sup. Ct. No.
ENTHY f MAGISTRATE'S ORDER
( ) Decision Priox to Hearing f ( ecision at Time of Hearing

Itistherefore DRDERED:‘

Py —————

The Court, being fully advised in t
mcludmg the order‘;) to appear and

Hemises, and for good cause shown hereby continues the within action,
dcause, I.f any, to a date and time ceriaj

l
!
!
l

e 10\ 110k

200 Smetirrevafitroet, in Courlroo

( ) Themotion for continuance is OVjg

1
f
l
i
1
i
!
3

INSTRUCTIONS TO ASSIGNMUE
___ Schedulehearing within

J-220 (Rev. 7-2004)

ERT ey

G 4L
; = _7_41\4 373 South High Street /

fq , Columbus, Ohio

B K o)
| <FoESES MAGISTRATE
days. Schedulehearing op nextavailable date.

Hearing Type Code
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IN THE COURT O CMMON PLEAS OF FRANKLIN COUNTY, OHIO
DIgSEeN OF DOMESTIC RELATIONS

D JUVENILE BRANCH
/
IN THE MATTER OF: ; CASE NO. 01JU2542 .
£ MATTER ; 2243 Rcd o210t
NS
JUDGE SQUIRE
Y FAIRCHILD :_ MAGISTRATE KRIPPEL

JUDGIMENT ENTRY

Pursuant fo Chio Rules of Civil ifrofdures/ Ohio Rules of Juvenile Procedure, the Court has by specific
and/or general order of reference direcid figat this cause be refaired io a maglstrate, which magistrate has the
powers specified in said Ohio Civil Rulel/ (hio Juvenile Rules. . :

This matier was heard on 10/26@5 ' pon matlon(s)/complaini(s) filed 2/14/05 _and appesrance were
madse by Thomas Schmidt for Therese Baiifghlld, Kelih Gotden for the Denise Fairchild, and Brian Burrler the

Guardian ad Litemn, ) -<2g-

This magistrate has filed a decisgonfh this matter with the Clerk of Courts on ses time stamp, and copies
reof ware malled {o the parties and/cf th@ir attorneys of record. The Court adopts the magistrate's decision
nd approves sams, unlass specificallynopified or vacated, and enters the same as a matter of record, and
includes same- as the Courl's judgment per@n. The Court further finds thera is no error of law or other daefect on
the face of the magistrate's decision. Tlje yourt incorporates by refersnce the attached magistrate’s decision
and makes sama the jJudgment of this (g

Erlxack ifapplicabla) : -

Pursuant o Ohio Rule of (il Rrocedure 53 (E)(4)(C) / Juvenile Procedure 40(E)(4)(C) the Court

finds immediate relief is justified. Shald & party file timely objections to the magistrates decision, this order

sgalldserve as an interim order, and ghalfnot be subject to the automatic stay caused by the filing of sald -
objectlons. : -

b AHE Herpy B
VrﬂCH MAV Bg; 0
145 BEEN FiL ey |
COMMON P £4g |
“IDICATED 0N 11y

[ -Ranki i ooy

s
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[
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L

ERAEGIF'E: TO THE CLERK OF CQRUFE -
urauant to Clvll Rula 58(B), you are hefebyvidhstructed to serve upon all partles not In default for fail
h__/ the judgment and its date of entry upon fhe jumal. ‘ lure ta Eiﬁpeal_:rnnﬂca of

17
t
.
i
1
i
[
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J IN THE COURT OHJCAMMON PLEAS OF FRANKLIN GOUNTY, OHIO
pNsSIBN OF DOMESTIC RELATIONS
1 ¥ JUVENILE BRANCH -
IN THE MATTER OF: 11 CASE NO. 01JU-03-2542
: , JUDGE SQUIRE
& FAIRCHILD, MAGISTRATE KRIPPEL

. AGISTRATE'S DECISION
This matter came bg - the court for status conference.on October 26, 20086.
. Pending befora the court w 3 bur motions including a motion for declaratory judgment,
filed on February 14, 2005, v enise Fairchild. The parties weare properly served and
appearad through their atton . The Guardian ad Litem, appointed July 20, 2004, also
appeared. The parties agl io "submit the motlon for declaratory judgment fo tha
Magistrate based upon the 01 N anﬁ memorandum filed, a memorandum contra and a

reply mamorandum. The orandum contra was due Novembsr 16, 2005 and the

reply was due November 3( 2 05. Both parties timely submitted their reépactiva lagal
arguments. '

- This case originatedgin 001 as a walk through Agreed Entry. The original
pleadings were filed on Marcg 6 2001 and an Agreed Entry was signed and joumalized by
the Judge on March 8, 2007 walver of venue was signed by fhe parties and filed on
March 6, 2001. i

On May 286, 2004, Thiye ( Marie Fairchild (as designated in the qﬂginal pleadings)
- hﬂled a motion for oonte_mpt [ _ e. The contempt motion was set for hearing on July 19,
w2004, T partins confinuedlind pans thatctay o Soptomber 14; 264 and a Guardonad: - . .
. Litem was appointed. O ‘- ember 14, 2004, the parties continued the case to .
v : December 9, 2004. Thas GA ﬂh a preliminary recommendation 6n Octobei'14. 2004.

|
!
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J On November 17, 2084, fharese Fairchild filed a motion to modify parenting time.

The matter was sat for heal n on December 9, 2004. On Dacember 2, 2004, Denise

Fairchild filed four motions, - g them a motion to teminate co-legal custody and for
supervised parenting time. .

On December 9, 200, Magistrate’s Onder was filed granting limited parenting

time 1o Tharese Fairchild, d§ ing Therese Falrchild's contempt motion ﬁléd May 26,

2004 and setting forth a timegd a Hline to submit affidavits on financial matters. The parties

continusd tha case to Febny ry 8, 2005. Both pariles filed motions after the December

9™ hearing and bsfore the ary 28" hearing. These new motions wera set on the

T,

Magistrate’s docket on Febria _ 28, 2005. Included in thoss motions was the motion for

deaclaratory judgment. : |
< .‘ Effaf:ﬂve February 26 ) ' 5, a new magistrate was assigned to hear this case. The
Magistrate addressed the Ve w issue for tha first time io the parties’ attomeys during a
pretrial conferenba on that d y A Magistrate’s Order was Issued giving the barlies ten
days to submit mamorandu e law an the issue of venus, which both parties timaly
submitted. i
The Magistrate issued a ecision transferring the case to Licking County on June
21, 2005, The case was i;1 antly transferred to the Lir:fcing County Probate/Juvenile
Court whan it should have Hp transferred to the Licking County Domestic Court. The
Probate Judge in Licking Co t) efused haqsfer and the matter was sent back to fre!ﬂk!in
. Eentyon August 23, 2005, Rl matter is nouc hefre the-court o decida themofiorefor = .
' . declaratory judgment. |
?
v .

b

1
|
I 2
;
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moTig JOR DECLARATORY JUDGMENT

The first matter fo be ded is whether the motlon pressnts a proper claim for a

declaratory judgment. The Jerfh District Court of Appeals has said that a proper claim
must mest a three-prong teq. Heat Marwick Main & Co., v. Elliott and AMEM, Inc. et al.

1991 Ohio App. LEXIS 101 Jitilly Burger Brewing Co., v. Liquor Control. Comm. (1873),
34 Ohio St. 2d 93, 97. Thalth}

Ie-prong test Is that there must be 1} a reaf controversy

between the parties; 2j aco - prsy, which is justiciable in character; and 3) a situation in

which speedy relief Is necess ( o praserve the rights of the partivs. Peat Marwick, 4.

‘The controversy betw the parties is whether the Agreed Entry entered into by
the parties and filed on Mardgh &8 2001 is null and veid. - This controversy is one that the
domasﬁdjuVEnilé court musj| dicide since it is an entry issued by this courl. Finally,
speedy relisf is necessary to arve the rigl_-its of the _parlie.s. This is a proper claim for a
declaratory judgment. | |

Denise Fairchild sets . three arguments as to wﬁy the Agresd Entry filed March
8, 2001 should be declared ullncl void. Each argument is dealt with .individually; For

agase of reference Denise FRircRild, the biological mother, is refermed o as Denise and

L]

|
f

Therese Fairchild is raferred P Therase.

¥

The Adie r- Entry is illaggal and unenforceabla.

Pursuant to R.C. 21! .:(A)(z), the juvenile court has jurisdiction to determine

custody of any child that is njgt ward of another court. Pursuant to R.C. 2151.23(FX1),
sefs forth the argument trt fhe Agreed Entry filed March 8, 2009 is illsgal and

£ :
unenforceable bscause the§e @vas no co-custody arrangement allowed under R.C.
;
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3109.04. She cites an apjp

(2001), which was later ove n' bd by the Ohio Supreme Court in In re Bonffeld (2002), 86
Ohlio. St 3d 21 B.l-Tﬁese cass referred to as Bonfleld | and Bonfisld 11 rsspecti‘vély.
Denise relies on the H n lton County Bonfield case because she argues it was the
status of Ohio law at the fir§e [enise and Therese entered info thelr Agreed Entry. In
Bonfield |, the Hamilton C Court refected an uncontested petition -for custody
between two women, ona be - he biological mother and the other a nonparent, because
the nonbiological wornan it a 'pansnf' as defined under R.C. 3108.04. The two
womsn In Bonfield | sough ahanéd parenting plan and the Hamilton County Court
refused to extend the defini - of ‘parent o Include the unrelated adult. Therefore the
Court rejected the women's ' for shared parenting.
L Whsn the' .ca:s"e‘was ' hled to the S!v.lj:'vmrrié-Codr‘t,- that Court made it clear In its

decision that the Hamillon ¢ Court had only the aption of shared parenting. The

Supreme Court opinion nof at the trial court urged the [Hitigants to consider joint
custody without reference tofjs d parenting but no request was made to the trial court.
See In re Bonfield || at page It is clear even at the trial fevel, the Bonfisld | court was
willing to accapt another cug armangement between the two women, just not shared
paranting. The Hamitton , Court rejected a request for shared parenting between a
parent and a nonparent. It fid ot reject other types of custodial arangements between

the parent and nonparent. i time the Agreed Entry was journalized other typas of

\n_ﬂ‘.J
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L at law." See Bonflald Il at
true even though the child h

sferencing /n re Peralas (1877), 520hio St,2d 89, This is
' /
ot been found fo be delinquent, neglected or dapendent.

Bonfiskd il at 224 citing In re (1954), 161 Ohio St. 585. R.C. 2151.27(D) states:

Any parson with sian§li
determination of any
jurisdiction by Section
filed in the county In
found or was last kno

undsr applicable law may file a complaint for the
ger matter over which the Juvenile court Is given
1.23 of the Revised Code. The complaint shall be
the chiki who is the subject of the complaint Is

b be found.

The custodian doss not hajle |b be a parent. It is clea; our court had jurisdiction to

determine custody of ild. At the time of the Agreed Entry, shared parenting

was not avallable, but the pajilis Agreed Entry does not grant shared parenting to Denise

and Therese. Ths Entry desh es the two women as co-custodians.

In this case, a parait find a nonparent filed a joint petition for custody and

presented the Court with an§f bed Endry for co-custodial status. This court clearly had

./ :

' jurisdiction to determine cystc y of this child pursuant to its authority under R.C
2151.23(A)2). The entry weg efered Into by consent of both parties. Parents may waive
their right to custody of thell c@idren and are bound by an agreement to do so. Sae
Bonfleld Il at 225 referring tofMalitio v Masitto (1986), 22 Ohlo St.3d 63, 85. Therefors the
Agresd Entry filed March 8, 2 ' was legal and enforceable against both parties,

The Agladl Entry conflicts with Proposition 1
andls therefore unenforceable.
Proposition 1 is a rece snacted amendment to the Ohio Constitution. 1t Is set
“forth In Article XV, Section 11garll statas agfollows:

T ﬁGnlyﬁ“a "I.!.HIQI'IH- ot -' % %‘Eﬁ"aha“&ié” woma' vorman may be a mamiage vulld in

or racognized by this ¥aiR and its, political subdivisions. This.state shall not

craate or racognize aflecll status for relationships of unmarred individuals

that intends to approfimjiite the design, qualities, significance or effect of
/ marriage,
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Granting custody rights of a 1 io a nonparent and between two unmarried psople is not
prohibited by this amendmerj. . |

Juvenlie courts frequbn determine custody rights between unmarried people.
Even Domestic courts dete ir custody rights between unmarred people. In addition,
juvenlle courts sometimes =:s ine custody rights betwsen same sex individuals, for
éxampla between a grandm and aunt, a father and a grandfather, an aduit sibling and
a parent or between two sarfe 2x adults who are unrelated to the child, The granting of
custody does not “...approxi the design, qualities, significance or effect of marriage.”
Graniing custody determined a1 ong other things, whara a child will live primarily, who will
make decisions regarding th e of the child and who may be responsible financially for
the child. Denise equates thl g nting of custody toa nonparent as somehow promoting a
/ same sex maﬁiage. The relgjiol bhip between the child and the custﬁdian ié riot the same
as the relationship betwees tv p adults. The Magistrate finds that the Constitutional

amendment doss not apply

The A

Granting custody of a . child 1o a nanparent Is done every day. Grandparents
seek custody, siblings ﬁeek sdy, and other related and unrelated adults seek custody
of children every day. In m ases the nonparent is the only person available to give
cusiody of the child. The g n g of custody to these ronparents is not against public

. o-Bokey. - Further, agresd custi gfesmenis afe genarally. not ageinet public pofiey: The . - -
Suprama Court has reasons tIt settlament agreements are pmféﬁed bacausa the law
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favors the resolution of corfro

through litigation. Sg ri:el viSt

The Agreed Entry flledM]

Therefore, it is the dejjisi

2001 is valid and enforceablegag

A party shall not assign ajj e
fact or conclusion of law
objects to that finding or @o
Rule 40(E)(3).

;e / 4L [LALWL
AGISTRATE 'KRIPPEL

ce: Thoi'nas F. Schmidt, 00

Attomay for Therese Hair}

172 Granvilla Street
Gahanna, Ohio 4323

Brian Burrier, #0059286 §

Guardian ad Litem
400 S. Fifth Street, Sue
Columbus, Ohio 432

LLDEF; Page 10
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g&rsies through compromise and seitlement rather than
Miing Industries, Inc., 31 Ohlo St. 2d 36, 285 (1972).

h 8, 2001 is not against public policy.

n of the Magistrate that the Agreed Eniry filed March 8,
inst both pattlas.

L TICE TO THE PARTIES:

Bor on appeal the court's adoption of any finding of
Rat decislon unfess the party timely and spacifically
2lusion as required by Clvil Rule 53(E)(3) / Juvenile

B
- B g~ ’ :
; Date

BB060 Keith Golden, #0011657

ild Attorney for Denise Fairchild
923 E. Broad Street
Columbus, Ohio 43205

802
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