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TO THE ABOVE-NAMED DEFENDANTS:
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this actionand to servea copy of your answeron Plaintiffs’ attorneyswithin twenty (20) days
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SUPREMECOURTOF THE STATE OF NEW YORK

COUNTY OF NASSAU

x

DUKE L. FUNDERBURKE,

Plaintiff,

- against-

NEW YORK STATE DEPARTMENTOF CIVIL First AmendedComplaint
SERVICE,DANIEL E. WALL in his official capacityas
PRESIDENTOF THE NEW YORK STATE IndexNo 05/006186
DEPARTMENTOF CIVIL SERVICE,ROBERTW.
DUBOIS in his official capacityasDIRECTOR OF THE
EMPLOYEEBENEFITSDIVISION OF THE NEW
YORK STATEDEPARTMENT OF CIVIL SERVICE,
UNIONDALE UNION FREE SCHOOLDISTRICT,
WILLIAM K. LLOYD, in his official capacityas
SUPERINTENDENTOF THE UNIONDALE UNION
FREESCHOOLDISTRICT, LAWRENCE D. BLAKE, in
his official capacityasASSISTANTSUPERINTENDENT
FORBUSINESSAFFAIRS FOR THE UNIONDALE
UNION FREE SChOOLDISTRICT, MYRTLE E.
DICKSON,in herofficial capacityasDIRECTOROF
PERSONNELFOR THE UNIONDALE UNION FREE
SCHOOLDISTRICT,

Defendants.

x

Plaintiff DukeL. Funderburke(“Plaintiff’ or “Mr. Funderburke”),by his

attorneys,LambdaLegal Defense& EducationFund,Inc. and KramerLevin Naftalis& Frankel

LLP, for his First AmendedComplaintallegesasfollows:

Introduction

I. In this action,Plaintiff, aretiredschool teacherpreviouslyemployedby

DefendantUnjondaleUnion FreeSchoolDistrict (the“District”), seekshealthand dental

benefitsthatwill coverPlaintiffs legal spouse,BradleyS. Davis, undertheDistrict’s insurance
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plansthat regularlycoverthespousesofretiredDistrict employees.TheDistrict andtheother

Defendantsnamedin this complaintwrongfully havedeniedPlaintiff thesebenefitsin violation

oftheir statutory,regulatory,contractual,andcommonlaw obligations,andin contraventionof

Plaintiffs right to equalprotectionundertheNewYork StateConstitution.

Parties

2. Plaintiff DukeL. Funderburkeis aresidentof theStateofNew York. Plaintiff

wasemployedby theDistrict asacertifiedteacherfor overtwentyyears,until he retired in 1986.

3. Uponinformationandbelief, DefendantNew York StateDepartmentof Civil

Service(“DCS”) is responsiblefor administeringNewYork State’shealth insuranceplansfor

public employeesand retirees.

4. Uponinformationandbelief, DefendantDanielE. Wall (“Mr. Wall”) is President

of DCS. Mr. Wall is suedin his official capacityonly.

5. Uponinformationandbelief, DefendantRobertW. DuBois(“Mr. DuBois”) is

Directorof theEmployeeBenefitsDivision ofDCS. Mr. DuBois is suedin his official capacity

only.

6. Uponinformationand belief, DefendantUniondaleUnion FreeSchoolDistrict is

avalidly constitutedpublic schooldistrict underNew York law.

7. Uponinformationand belief, DefendantWilliam K. Lloyd (“Mr. Lloyd”) is the

Superintendentof Schoolsfor theDistrict. Mr. Lloyd is suedin his official capacityonly.

8. Uponinformationand belief, DefendantLawrenceD. Blake(“Mr. Blake”) is the

AssistantSuperintendentforBusinessAffairs for theDistrict. Mr. Blakeis suedin his official

capacityonly.
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9. Uponinformationandbelief, DefendantMyrtle E. Dickson(“Ms. Dickson”) is

theDirectorof Personnelfor theDistrict. Ms. Dicksonis suedin herofficial capacityonly.

Facts

Defendants’Obligationto ProvideandPractice
of ProvidingDistrict Employeesand Retired
District Employeeswith SpousalHealthInsurance

10. Uponinformationandbelief, the District haselectedto participatein theNew

York StateFlealthInsuranceProgram(“NYSHIP”), ahealth insuranceplancreatedpursuantto,

and govemedby, theNew York Civil ServiceLaw andrelatedNew York stateregulations.

11. By electingto participatein NYSHIP,theDistrict is bound,pursuantto N.Y.

Civil ServiceLaw § 164 andN.Y. Comp. CodesR. & Regs.tit. 4, § 73.1, to provideits

employeesandeligible retiredemployees,aswell asthespousesof its employeesandeligible

retiredemployees,with health insurancecoverage. In using theterm“spouse,”theNewYork

Civil ServiceLaw and relatedregulationsmakeno distinctionsbasedon thesexor sexual

orientationof thepartiesto a marriage.

12. DCS, throughits EmployeeBenefitsDivision andits officersand agents,is bound

to administertheNYSHIP in accordancewith theprovisionsoftheCivil ServiceLaw and the

regulationsduly promulgatedthereunder.

1 3. In furtheranceof its statutoryandregulatoryobligationsto providesuchcoverage,

theDistrict hasenteredintoa collectivebargainingagreementwith theUniondaleTeachers

Association(the“UTA”), theexclusiveunionrepresentativeof all certifiedteachersemployed

by theDistrict, underwhichtheDistrict is obligatedto makepaymentstowardthepremiumfor

theStateHealthInsurancePlan for eachteacher.UndertheNYSHIP program,theDistrict is
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obligatedto providethesamebenefitsto eligible retiredemployeesandtheirspousesasare

providedto employeesand theirspouses.

14. As a retiredemployeeof theDistrict, Plaintiff is an intendedbeneficiaryof the

collectivebargainingagreementbetweentheDistrict andtheUTA, andthereforeis entitled to

anddoesreceivehealthinsurancebenefitsfrom theDistrict.

15. TheNYSHIP allows enrollees,which includeemployeesandretiredemployeesof

the District, to choosefrom amongavariety of healthplans. Oneof theseis the EmpirePlan,

which is exclusivelyavailableto participantsin NYSFIIP and is administeredby DCS. Under

theEmpirePlan, coveredpartiesreceive, interalia, hospitalcoverage,medicalandsurgical

benefits,mentalhealthservices,andprescriptiondrugcoverage.

16. Enrolleesin theEmpirePlan areentitled to spousalcoverage.

17. Plaintiff currentlyis enrolledin theEmpire Plan.

18. In additionto theNYSHIP, theDistrict alsoprovidesits employeesandretired

employeeswith severalsupplementalformsofhealthcoverage.Theseinclude,but arenot

limited to: (a) additionalmedicalinsurancebenefitsthroughTheFirst RehabilitationLife

InsuranceCompanyof America,theDistrict’s providerof groupexcessmedicalinsurance,and

(b) dentalbenefitsthroughtheDistrict’s Self InsuredDentalPlan(collectively,the“District

SupplementalHealthPlans”).

19. Uponinformationandbelief, theDistrict SupplementalHealthPlansprovidefor

spousalcoverageof employeesandretiredemployees.

20. Plaintiff currentlyis enrolledin the District SupplementalHealthPlans.
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Plaintiffs MarriageandNew York’s
MarriageRecognitionRule

21. Plaintiff and BradleyL. Davis (“Mr. Davis”) havebeenpartnersin a committed

relationshipfor over forty years. Plaintiff is 72 yearsold andMr. Davisis 68 yearsold. They

havelived togethersince 1963 andhavebeenfinancially interdependentsincethat time.

22. On October27, 2004,Plaintiff andMr. Davis were validly marriedin the

provinceof Ontario,Canada.Ontarioallowsnon-residentsof Canadato marryandallows same-

sexcoupleslegally to marryon thesametermsasdifferent-sexcouples.

23. Pursuantto New York’s commonlaw rule governingthetreatmentof marriages

enteredoutsideof New York, marriagesthat werevalidly performedin foreignjurisdictionsmust

be fully respectedunderNew York law, evenif theycouldnot be enteredinto in New York,

exceptin narrowcircumstancesnot applicablehere,suchaspolygamousor closelyrelated

incestuousmarriages. In an official OpiniondatedMarch 3, 2004, theAttorneyGeneralofthe

StateofNew York hasstatedthat, undertheNew York’s marriagerecognitionrule, “New York

law presumptivelyrequires”that same-sexcouplesmarriedin otherjurisdictions“mustbe

treatedasspousesfor purposesofNewYork law.”

24. Basedon this well-establishedmarriagerecognitionruleand governingeaselaw,

Plaintiffs marriageto Mr. Davis mustbe treatedby Defendantsasvalid underNew York law.

Defendants’Unlawful Refusal
to RespectPlaintiffs Marriag~

25. On or aboutOctober29, 2004,Plaintiff notified theDistrict of his marriageand

requestedthathis coverageundertheEmpire PlanandDistrict SupplementalHealthPlansbe

amendedto providehis spousewith medical,excessmedical,anddentalbenefits.
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26. On oraboutDecember20, 2004,theDistrict refusedPlaintiff’s request,asserting

that “same-sexmarriages”would not be recognized“for thepurposeofspousalcoverage.”

27. On or aboutDecember22, 2004,Plaintiff respondedto theDistrict’s denialof

Plaintiffs requestthrougha letterseekinginformationaboutthebasisof theDistrict’s rejection

ofPlaintiffs requestfor spousalcoverage.

28. TheDistrict respondedto Plaintiffs inquiry, throughits attorneys,by letterdated

January14, 2005. In his letter,theDistrict’s counselwrote, “The District is not requiredto

providehealthinsuranceto same-sexspousesor to domesticpartners.As such,theDistrict has

electednot to providecoverageto theseindividuals. Therefore,Mr. Funderburke’srequestfor

spousalcoverageshall continueto be denied.”

29. In responseto further inquiry on behalfof Plaintiff, theDistrict’s counsel

reiteratedtheDistrict’s positionthroughaletter to Mr. DavisdatedMarch 3, 2005. Theletter

stated,in relevantpart,that “the District maintainsits positionthat suchspousalcoverageis not

permittedpursuantto its benefitpoliciesandwill not be grantedatthis time.”

30. OnMarch 15, 2005,Plaintiff, throughhis attorneys,serveduponDefendantsthe

District, Mr. Lloyd, Mr. BlakeandMs. Dickson,a verified Noticeof Claim, whereinPlaintiff

averredthatthe“District’s rethsalto recognize[his] valid Canadianmarriageandprovide

benefitsto [his] same-sexspouseunderthedependencycoverageprovisionsoftheDistrict’s

healthplansviolatestheDistrict’s contractual,statutoryand regulatoryobligations,commonlaw,

andthe stateconstitutionalguarantyof equalprotection.”

31. On April 20, 2005 — aftermorethanthirty dayshadpassedsincePlaintiffs

serviceoftheNotice of Claim andPlaintiff had neitherreceivednorbeenofferedthereliefhe
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requested— Plaintiff filed his Complaintin this matteragainsttheDistrict and individual

DefendantsMr. Lloyd, Mr. BlakeandMs. Dickson.

32. On June13, 2005,the originallynamedDefendantsmovedto dismissthe

complaintor, in thealternative,to compeltheaddition ofnecessaryparty defendants,including

DCS. In supportof their application,theoriginally namedDefendantsprovidedan affidavit

from theDistrict’s InsuranceOffice AccountClerk,who averredthat, uponreceivingPlaintiffs

application,shecontactedDCS and wasinformed“since same-sexmarriagesarenotstatutorily

permittedin NewYork State,that DCS would notprovidedependentspousalcoveragein

NYSHIPto same-sexspousesof eligible employeesandretirees

33. Basedon this newinformation,Plaintiff hasamendedhis complaintto add DCS,

Mr. Wall andMr. DuBoisasadditionalDefendants.

34. Defendants’reftisalto providebenefitsto Plaintiffs spousehascausedPlaintiffto

incur additional expensesfor healthanddentalcare. Defendants’actionshavealsocaused

Plaintiff intangibleharmby failing to treathis marriagewith therespectaccordedto marriagesof

different-sexcouples.

Claims for Relief

First Causeof Action
Violation of theNewYork Civil ServiceLaw and Regulations

(Against All Defendants)

35. Plaintiff reallegesand incorporates by referenceeachand every allegation

containedin paragraphsI through34, above,as though setforth fully herein.

36. Defendants’refusalto providebenefitsto Plaintiffs spouseviolatesthose

provisionsof andregulationspromulgatedundertheNewYork Civil ServiceLaw, including
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N.Y. Civil ServiceLaw § 160, c/seq.,andN.Y. Comp. CodesR. & Regs.tit. 4, § 73.1,which

mandatehealth insurancecoveragefor an eligible retiredemployee’sspouse.

SecondCauseofAction
Denial of the Right to Equal Protection
Under theNew York State Constitution

(Against All Defendants)

37. Plaintiff reallegesand incorporates by referenceeachand every allegation

containedin paragraphs1 through36,above,asthoughset forth fully herein.

38. Article I, SectionII, of theNewYork StateConstitutionprovidesthat “[n]o

personshall be deniedtheequalprotectionof the lawsofthis stateor any subdivisionthereof”

39. Defendantsdenymarriedsame-sexcouples,includingPlaintiff andhis legal

spouse,certainbenefitsthat are extendedto marrieddifferent-sexcouples,including,but not

limited to, spousalhealthanddentalcoverage. In doingso,eachandeveryoneof the

DefendantshasdiscriminatedagainstPlaintiff on thebasisof sexualorientationand sex,without

sufficientjustification, in violation of Plaintiffs stateconstitutionalright to equalprotection.

Third CauseofAction
Breach of Contract

(Against the District, Mr. Lloyd, Mr. Blake, and Ms. Dickson)

40. Plaintiff reallegesandincorporatesby referenceeachand everyallegation

containedin paragraphsI through39, above,asthoughset forth fully herein.

41. DefendantstheDistrict, Mr. Lloyd, Mr. Blake, andMs. Dickson,haverefusedto

providecoveragefor Plaintiffs spouseunderthe EmpirePlanandDistrict SupplementalHealth

Plansin breachof theDistrict’s obligationsto Plaintiff undertheDistrict’s collectivebargaining

agreementwith the UTA and,on informationand belief, theDistrict’s pastpracticesand

policies.
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Prayer For Relief

WHEREFORE,Plaintiff respectfullyrequeststhat this Court granthim the

following relief:

I. Declarethat Plaintiffs marriageto Mr. Davisis legally entitled to respect

underNew York law, andthat theactionsof eachand everyoneofthe

Defendantsin causingthedenialof Plaintiffs applicationfor spousalhealth

coverageviolatescommonlaw, theNew York Civil ServiceLaw andregulations,

theDistrict’s contractualobligationsto Plaintiff pursuantto theDistrict’s

collectivebargainingagreementwith theUTA and its pastpracticesandpolicies,

andPlaintiffs right to equalprotectionunderthe New York StateConstitution;

2. Enjoin eachandeveryoneof theDefendantsto ceasedenyingPlaintiff, in

violation of Defendants’legal obligations,thespousalhealthcoverageto which

Plaintiff is entitled;

3. AwardPlaintiff againsteachandeveryoneof theDefendants

compensatorydamagescausedby Defendants’breachof theirobligationsto

Plaintiff,

4. Award Plaintiff his attorneys’feesandcosts;and

5. ProvidePlaintiff suchotherreliefasthe Courtdeemsjust andproper.
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Dated: New York, New York
July 21, 2005

Respectfullysubmitted,

LAMBDA LEGAL DEFENSE& EDUCATION FUND,
INC.

AlphonsoB. David
SusanL. Sommer
120 Wall Street,Suite 1500
New York, NewYork 10005
(212) 809-8585

KRAMER LEVIN NAFTALIS & FRANKEL LLP

By:______________________
J/ffrey’~.Trac - an/ 7

,A’4orr~anC. Simon t-

1177 AvenueoftheAmericas
New York, New York 10036
(212)715-9100

Attorneysfor Plaintiff
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