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McNamara, J.

In September 2004; an empioyee.df the State of New York and a. member of Retirement
System wrote to the Comptroller to inquire whether his contemplated marriage in Canada to his
same-sex partner would be legally recognized by the Retirement System and how his retirement
benefits wounld be impacted as a result of the marriage. A response was provided on behalf of the
Comptroller in October 2004. The employee/member was advised that given that the
employee/rnember and his same-sex partner could legally marry in certain provinces of Canada, the .
Retirement Ssistem would, bascd on the principal of comity, recognize a same-sex Canadjan
marriage in the same manner as an opposite-sex New York marriage.!

In August 2006, the Alliance Defense Fund, an organizati;)n located in Scottsdale, Arizona,
sent a letter to the Retirement System inquiring as to whether the Comptroller intended to continue
the policy regarding the recognition of same-sex Canadian marriage in the light of the Court of
Appeals decision m Hernandez v Robles, 7 NY3d 338 [2006] and the Appellate Division, Second
Department ruling in Lanagan v St. Vincent’s Hospital, 25 AD3d 96 [2005]. The Retirement System
indicated in its response that absent further Legislative action or controlling judicial opinion to the
contrary, the Comptroller iﬁtended to continue to recognize a same-sex Canadian marriage in the
same manner as an opposite-sex New. York marriage. |

Plaintiffs, citizen-taxpayers of New York State, then instituted this proceeding pursuant to

"Most retirement benefils are not affected by the marita] status of the Retirement System member. However,
some retirement benefits dre payable to a “surviving spouse” or to a “widow/widower”. Those benefits include a cost
of living adjustment payable to a surviving spouse after the death of the member where the selected retirernent option
provides that benefits be continued for the life fo the swviving spouse (Retirement and Social Security Law §§78-a
[ERS members] and 378-a [PFRS mrembers]), The other benefit is an accidental death benefit which is payabie in
certain circumstances to certain survivors including the member’s widow or widower (Retirement and Social .
Services Law §§61 [Tier I and Tf}, 509 {Tier IIT] and 607 [Tier IV]).
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,” ! .
State Finance Law §123-b challenging the determination on the basis that implementation of the

policy would result in the illegal expenditure of State funds. After plaintiffs brought on ‘an
- application to preliminarily enjoin the Comptroller from recognizing foreign same-sex marriages,
respondent moved to dismiss the acfion on the_ ground that plaintiffs Jack standing to raise the issue,
Peri Rainbow_énd Tamela Sloan then moved for leave to intervene.

The applications for a preliminary injunction and to dismiss were denied and Rainbow and
Sloan were granted leave to intervene (Godfrey v Hevesi, Supreme Court, AlBany County, Index No.
5896-06, March , 2007, McNamara, J.}

Plaintiffs contend that tiie decision of the Comptroller to recognize a same-sex Canadian
marriage in the same manner as an opﬁosite-sex New York mam'iage is without legal anthority and
therefore, is ﬂlegﬁl, ultra vires, against public policy and otherwise contrary to law. According to
plaintiffs, the principal of comity, relied on by the Comptroller in making his determination, does
not pr;)vide auﬁmrity for the recognition of same-sex foreign marriages,

Under Refirement and Social Services' Law §§74(b) an& 374(b), the New York State
Comptroller is vested with the “exclusive authority to determine” the proper award of benefits and

. beneﬁciariés. )

Marriage, so-far as its validity in law is concerned, is a civil contract (Domestic Relaﬁoﬁs
Law §10). New York has long chosen, as a matter of comity, to recognize, with two excepﬁons, a
marriage considered valid in the place where it was celebrated, even if it could not have been
lawfully entered in this State (7n re May 'y E.s'tate 305 NY 486, 490-491 [1953]). The exceptions

apply in those instances where the Legislature has enacted a posfclve prohlbltlon against the
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particuiar kind of marriage, even when entefed into outside New York, and marriages involving
polygamy or ;ncest (id. at 491),

The comptroller’s decision to recognize same-sex Canadian maﬁ’iages is based on the
determination that such marriages are legal in that jurisdiction land would not otherwise be
inconsistent with New York law. Ne_:w York, unlike the majorify of States, has not enacted a A
“defense-of-marriage” act so as to expressly prohibitrecognition of samé—sex marriages. Moreover,
the question posed to the Compfroller, and-the policy determination that resulted, do not concern
marriages involving polygamy or incest. Consequently, the determination by the Comptroller to
recognize same-sex marriages performed in Canada, in accordance with the laws of that jurisdiction,
i consistent with New York law regarding the recognition of marriages performed elsewhere.

Neither the decision of the Court of Appeals decision in Hernandez nor the decision of the
Appellate Division in Langan compel a different result here. In‘Hernandez, the Court found that
New York's statutory law limits marriage to opposite-sex couples and that the limitation is consistent
with the New York Constitution. As .such, the detlemﬁnation in,i—Iernandez’ did not answer the
question raised here. Rather, the question of whether same-sex marriages valid in the jurisdiction
where performed should be recognized in New York is an outgrowth of the determination that the
law in New York does not compel the State to sanction same-sex marriage. |

In Langan, the Appellate Division confroﬁted the question of whether an individual had
standing to recover damages for the wron—gful death of his same-sex partnér. The couple had entered
into a civil union in Vermont, The Court found that the relationship did not confer the status of

“surviving spouse”so as to give rise to rights under the wrongful death statute (EPTL §5-4.1). Again,
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the issue of recognition of a foreign same-sex mérﬁage was not raised or addressed.

Accordingly, defendants are granted judgment declaring that the policy of the Compﬁoller
to recognize a same-sex Canadian marriages in the same manner as an opposile-sex Ne\‘v York
marriages, as set forth in the letters dafed October 8, 2004 and August 8, 2006, is legal and not
contrary to law.,

All papers including this Decision and Order are returned to defendant’s attorneys, Thé
signing of this Decision and Order shall not constitute entry or filing under CPLR 2220. Counsel
is not relieved from the applicable provisions of this rule with regard to filing, éntry and Notice of
oty : .

This memorandﬁm shall constitute both the Décision and Order of this Court.

SO ORDERED.
ENTER.
Dated: Saratoga Springs, New York
September 5, 2007
/
‘-\ Thomas T McNamara
ctmg Supreme Court Justice

Papers Considered:

1) Summons dated Augnst 13, 2006,

2) Complaint verified by Margaret Godfrey on August 23, 2006; verified by George
Imburgia on August 23, 2006 and verifed by Joseph Rossini on August 30, 2006;

3) Order to Show Cause dated September 7, 2006; ,

4) Affirmation of Brian W. Raum, Esq., dated August 23, 2006 with exhibits annexed

5) Notice of Motion by Defendants-Intervenors to Dismiss dated November 10, 2006;

6) Affirmation of Susan L. Sommer, Esq ., dated November 9, 2006 with exhibits
annexed;

7 Affidavit of Peri Rainbow swormn to October 26, 2006 with exhibit anmexed;
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16)

Affidavit of Tamela Sloan sworn to October 26, 2006;

Affirmation of Alphonso B. David, Esq., dated October 27, 2006;
Defendants-Intervenors’ Memorandum of Law dated November 10, 2006;
Defendant’s Memorandum of Law dated November 10, 2006,

Plaintiff’s Memorandum of Law dated December 15, 2007;
Defendants-Intervenors’ Memorandum of Law dated January 18, 2007;
Defendant’s Memorandum of Law dated January 18, 2007;

Answer of Defendant-Intervenors verified by Peri Rainbow on May 18, 2007 and
verified by Tamela Sloan on May 18, 2007;

Answer of Defendant verified by Richard Lombardo, Esq., on May 31, 2007.




