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June 25, 2008

UNITED STATES DISTRICT COURT FOR STEVEN M. LARIMORE.
THE SOUTHERN DISTRICT OF FLORIDA 5.0. OF FLA.- MIAME

Miami Division

caseNo.. 08-21813-CIV-JORDAN/MCALILEY

JANICE LANGBEHN, individually and as

personal representative of the ESTATE OF

LISA MARIE POND, and DANIELLE
LANGBEHN-POND, KATLEYN LANGBEHN-POND,
and DAVID LANGBEHN-POND, by and through

their mother and next friend, JANICE LANGBEHN,

Plaintiffs,
Vs,

THE PUBLIC HEALTH TRUST OF
MIAMI-DADE COUNTY, d/b/a

JACKSON MEMORIAL HOSPITAL,
GARNETT FREDERICK, DR. ALOIS ZAUNER,
and DR. CARLOS ALBERTO CRUZ,

Defendants,

COMPLAINT AND JURY DEMAND

Plaintiffs Janice Langbehn, individually (“Janice”), and as personal representative of the
Estate of Lisa Marie Pond (“Lisa Marie"), and Danielle Langbehn-Pond (“Danielle”), Katelyn
Langbehn-Pond (“’Katie”), and David Langbehn-Pond (“David™), by and through their mother
and next friend Janice Langbehn (collectively, “the Langbehn-Pond Family” or the “Plaintiffs”),
sue Defendants The Public Health Trust of Miami-Dade County, d/b/a Jackson Memorial
Hospital (“Jackson Memorial”), Garnett Frederick (“Frederick™), Dr. Alois Zauner (“Zauner™),

and Dr. Carlos Alberto Cruz (“Cruz”) (collectively, “Defendants™), and allege as follows:
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SUMMARY OF THE ACTION

1. This is an action for damages brought by the Langbehn-Pond Family based upon
claims for negligent infliction of emotional distress, negligence per se, and/or willful, wanton,
and intentional infliction of emotional distress variously against Jackson Memorial, Frederick,
Dr. Alois Zauner, and Dr. Carlos Alberto Cruz.

2. Janice and Lisa Marie were committed life partners and the parents of four jointly
adopted children, including Danielle, Katie and David (“the Langbehn-Pond children™).

3. After Lisa Marie arrived by ambulance at Jackson Memorial, Defendants refused
to recognize the Langbehn-Pond children as Lisa Marie’s family, failed to provide Janice timely
information on Lisa Marie’s condition, ignored the need of Janice and the Langbehn-Pond
children for supportive services, and prevented Janice and the Langbehn-Pond children from
being with Lisa Marie for nearly eight hours as Lisa Maric lay dying alone. There was no
medical justification or necessity for the hospital’s refusal to allow Janice and the Langbehn-
Pond children access to Lisa Marie.

4. Because of the negligence and/or wiliful, wanton, and intentional actions and
_omissions of Defendants, the members of the Langbehn-Pond family suffered physical,
emotional, and psychological injury as a result of Janice being denied information about, and
Janice and the Langbehn-Pond children being denied visitation with and access to Lisa Marie
during her dying hours, despite Janice and Lisa Marie’s durable power of attorney (“Power of
Attomey”) and the familial relationships that existed.

5. Defendants’ cruel and/or substandard trcatmeﬁt was motivated by anti-gay
animus, was conirary to professional standards and a breach of Defendants’ duty of care, as a

consequence of which the Plaintiffs have suffered serious and irreparable injury.
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PARTIES, JURISDICTION, AND VENUE

6. Plaintiff Janice is an individual domiciled and residing in Lacey, Washington and
is a citizen of the United States.

7. Plaintiff Janice is the personal representative of the estate of decedent Lisa Marie,
who was until her death an individual domiciled and residing in Lacey, Washington.

8. Plaintiff Danielle is a minor adoptive child of Janice and Lisa Marie domiciled
and residing in Lacey, Washington, and is a citizen of the United States.

9. Plaintiff Katie is a minor adoptive child of Janice and Lisa Marie domiciled and
residing in Lacey, Wéshington, and is a citizen of the United States.

10.  Plaintiff David is a minor adoptive child of Janice and Lisa Marie domiciled and
residing in Lacey, Washington, and is a citizen of the United States.

11.  Defendant Public Health Trust d/b/a Jackson Memorial Hospital is an agency and
instrumentality of Miami-Dade County, doing business in Miami-Dade County, with its principal
place of business located at 1611 NW 12th Avenue, Miami, Florida.

12. Defendant Frederick is an individual domiciled and residing in Miami-Dade
County and/or Broward County, Florida, is a citizen of the United States, and at all times
material was an employee of Jackson Memorial.

13.  Defendant Zauner was an attending physician and among the doctors and
professional staff directing and providing care to Lisa Marie at all times material; was partially
or wholly responsible for decisions denying access and iriformation to Janice and the Langbehn-
Pond children and for the failure to respect the rights imbued in the Power of Attorney

documents; is an individual domiciled and residing in Miami-Dade County and/or Broward
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County, Florida; is a citizen of the United States, and at all fimes material was an employee and/
or on the professional staff of Jackson Memorial.

14.  Defendant Cruz was an attending physician and among the doctors directing and
providing care to Lisa Marie at all times material and was partially or wholly responsible for
decisions denying access and information to Janice and tﬁe Langbehn-Pond children and for the
failure to respect the rights imbued in the Power of Attorney documents; is an individual
domiciled and residing in Miami-Dade County and/or Broward County, Florida; is a citizen of
the United States; and at all times material was an employee and/or on the professional staif of
Jackson Memorial.

15. This action involves negligence and civil rights claims where the matter in
controversy exceeds the sum or value of $75,000, exclusive of costs and interests, and is between
citizens of the state of Florida and citizens of the state of Washington, and therefore this Court
has original jurisdiction pursuant to 28 U.S.C. § 1332(a)(1).

16.  This Court has in personam jurisdiction over Defendants because they are found
in this District, operate or carry on a business having a principal place of business in this District,
and/or are otherwise subject to jurisdiction pursuant to § 48.193, Fia. Stat. (2007).

17.  Venue is proper in this District under 28 U.S.C. § 1391(a) because all of the
Defendants reside in this District and all reside in the state of Florida, and because a substantial
part of the events or omissions giving rise to the claim occurred in this District.

18.  Plaintiffs have performed all conditions precedent to this action, including but not

limited to the notice requirements of § 768.28, Fla. Stat. (2007).
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FACTUAL BACKGROUND

A. JACKSON MEMORIAL’S INTERNAL POLICIES

19.  Jackson Memorial’s policies and standards are set forth on their publicly

accessible website and elsewhere, including but not limited to the following: “Patients’ Bill of

Rights & Responsibilities,” “Social Work & Discharge Planning,” and “About Advance

Directives” (collectively “Internal Policies™).

20.  These Jackson Memorial Internal Policies claim to provide, without limitation:

a.

b.

the right of patients to an environment that preserves dignity;
the right to “fair medical care or help;”

the right to “an environment free from mental . . . sexual and verbal
abuse;”

the right to execute Advance Directives (such as durable powers of
attorney and designation of health care surrogates), and to have those
honored by Jackson Memorial;

“patient-centered care that is holistic, compassionate and culturally
sensitive;” :

“solutions to the bio-psychosocial” needs of their patients “and families;”

that “crisis and bereavement counseling are available 24-hours a day to
patients, families and friends” in the Ryder Trauma Unit;

social workers that “provide the emotional support for the anxiety, fear
and questions to be answered” for patients’ “friends and families;”

“social workers [that] have been specially trained to work with individuals
and families in dealing with personal and interpersonal crises caused by
iliness and hospitalization;”

“social workers [that] facilitate family involvement with the entire

treatment team” and that “keep the family apprised of the patient’s
progress” during a patient’s hospital stay;
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“social workers [that] are trained to help patients and families help
themselves” and to “assist in acquiring the tools to cope with troubling
situations such as ... traumatic illness [and] bereavement;”

a “nurse-patient relationship [that] is based on genuine care and respect,
recognizing the individual’s values, developmental stage, disabilities,
sexual orientation, nationality, religious, and cultural beliefs;”

“patient representatives” that “serve as liaisons between families/visitors
and hospital staff for the resolution of concerns; assist with needed
information, patient health care issues, complaints and compliments;”

a “patient representative” available to serve as a liaison between patients
and their family between the hours of 2:00 pm and 10:30 pm;

a commitment to “family-centered care to ensure families, significant
others and social supports are partners in the delivery of care;” and

“health care with kindness and with respect for patients’ diverse
backgrounds and their rights to dignity.”

On information and belief and by admission, Jackson Memorial has a “liberal

visitation policy” which allows visitors to be brought in “as soon as it’s humanly possible and

appropriate.”

- STANDARDS GOVERNING.JACKSON MEMORIAL

Jackson Memorial is an accredited member of the Joint Commission on

Accreditation of Healthcare Organizations (the “Joint Commission™), an independent, not-for-

profit organization that evaluates and accredits hospitals in the United States. As a result of

Jackson Memorial obtaining such accreditation, Jackson Memorial must abide by the Joint

Commission’s standards.

These standards include but are not limited to the following;:

That “family” is defined as “[t]he person(s) who plays a significant role in
the [patient’s] life. This may include a person(s) not legally related to the
individual.”
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b. A réquirement that an accredited hospital “promote patient and family
involvement in all aspects of [a patient’s] care.”

C. A requirement that an accredited hospital respect the rights of patients to
have their “own cultural, psychosocial, spiritual, and personal values,

beliefs, and preferences respected.”

d. A requirement that an accredited hospital support “the right of each
patient/resident/client to personal dignity.”

e. A requirement that an accredited hospital address the resolution of
complaints from patients® families.
C. LAWS GOVERNING DURABLE POWERS OF ATTORNEY
24.  Florida statutes provide strict guidelines that govern health care professionals with
respect to Health Care Advance Directives, which includes the Power of Attorney executed by
Lisa Marie and naming Janice as her attorney in fact for health care decisions.
25.  The provisions of the Florida statutes governing durable powers of attorney
include, but are not limited to the following:
a. If the principal has designated a health care surrogate or has delegated
authority to make health care decisions to an attomey in fact under a
durable power of attorney, the facility shall notify such surrogate or
attorney in fact in writing that her or his authority under the instrument has
commenced.
b. The surrogate's authority shall commence upon a determination that the
principal lacks capacity, and such authority shall remain in effect until a
determination that the principal has regained such capacity.
¢. An advance directive executed in another state in compliance with the law
of that state or of this state is validly executed for the purposes of the
Florida statutes.
D. THE LANGBEHN-POND FAMILY

26.  Janice Langbehn and Lisa Marie Pond were life partners who, up until the time of

Lisa Marie’s premature death, had been involved in a monogamous romantic and emotionally
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and financially dependent relationship since shortly after meeting each other in 1987. The
women participated in a commitment ceremony and Holy Union in Tacoma Community Church
in 1991, which recognized and blessed their union in the presence of family and friends, and they
considered each other “éoul—mates” and one another’s cl':;sest family member.

27.  Janice and Lisa Marie were registered foster parents since 1992, and together
fostered 22 children over the years. They became the adoptive parents to four children, each
with “special needs” who were considered hard to place.

28.  Lisa Marie died inside Jackson Memorial Hospital at age 39. She had been a
stay-at-home mom to her and Janice’s four adopted children, who ranged in ages from 9 to 17
years old at the time of Lisa Marie’s passing. Lisa Marie had been a vibrant part of the Olympia,
Washington community, served as a Gizl Scout Troup leader and Parent Teacher Student
Association member, taught first communion classes at her church and volunteered at her
children’s schools.

29.  Lisa Marie and Janice thoughtfully and consciously built their lives, and made
their home, together; held a joint checking account; owned properties jointly; granted each other
power of attorney in the event of incapacity; and othérwise were interdependent and functioned
as a family unit in every possible way.

30.  Janice and Lisa Marie jointly adopted their first child, Michael, in 1996.

31.  In March of 1997, the State of Washington asked Janice and Lisa Marie to
consider taking in another hard to place child, David, who was 18 months old at the time. Three
days after meeting him, the couple moved the child into their home. David’s joint adoption by

Janice and Lisa Marie was finalized in May of 1998.
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32.  David’s half-sister, Katie, was 27 days old when she joined the Langbehn-Pond
family. Katie’s joint adoption by Janice and Lisa Marie was finalized November 2, 1998.

33.  The Langbehn-Pond family became complete with the adoption of Danielle,
Michael’s sister. Danielle transitioned into Janice and Lisa Marie’s care in June of 1998.
Danielle’s joint adoption by Janice and Lisa Marie was finalized April 19, 1999.

E. THE MISTREATMENT OF THE LANGBEHN-POND FAMILY

34, On or about February 17, 2007, the Langbehn-Pond family arrived in Miami to
depart on a cruise the next day.

35.  On or about February 18, 2007, Lisa Marie collapsed aboard a Norwegian Cruise
Line ship while it was docked in the Port of Miami. Lisa Marie arrived by ambulance at Ryder
Trauma Center (“Ryder”), an emergency facility owned and operated by Defendant Jackson
Memorial, at approximately 3:30 P.M. Janice, Dahielle, Katie, and David arrived at Ryder at
approximately the same time as Lisa Marie.

37. At Ryder, Janice immediately explained to the admitting clerk, or Jackson
Memorial employee of similar title, (hereinafter referenced as “Jane Doe”) that she was Lisa
Marie’s life partner and offered to provide relevant medical history and information; established
herself as the appropriate family member to discuss and receive information regarding Lisa
Marie’s condition; and emphasized her need to be with Lisa Marie as soon as p'ossible. Janice
“also explained that the Langbehn-Pond children were her and Lisa Marie’s legally adopted
children.

38. At all times material, Jane Doe appeared to be the relevant Jackson Memorial
gatekeeper who controlled family members’ access to emergency personnel attending to patients

at Ryder.
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39.  Jane Doe denied Janice’s offers to provide medical information regarding Lisa
Marié. Further, Jane Doe refused to provide Janice information about Lisa Marie’s condition
and, over the next eight hours, steadfastly refused to facilitate access for Janice and the
Langbehn-Pdnd children to see or be with Lisa Marie while Lisa Marie was a patient at Ryder.

40. Subsequent to Janice’s conversation with Jane Doe, where Janice informed Jane
Doe of Janice’s relationship to Lisa Marie, Jackson Memorial social worker Defendant Frederick
approached Janice and informed her that she should not expecf to be provided any information
on the condition of, or have the ability to be with, Lisa Marie as they were in an “anti-gay city
and state.” Frederick further informed Janice that she would not be ablc. to get before a court in
order to secure the legal papers necessary for her to get information or access to Lisa Marie for
several days since it was a holiday weekend.

41.  As Defendant Frederick turned to walk away, Janice demanded to be provided
with a facsimile number in order to have Lisa Marie’s duly executed Power of Attorney sent to
the hospital, a copy of which is attached hereto as Exhibit A.

42. On or about 4:15 P.M., and shortly after Janice’s conversation with Defendant
Frederick, Lisa Marie’s Power of Attorney was received by the appropriate Jackson Memorial
facsimile machine in the Ryder facility. On information and belief, the facsimiled copy of the
Power of Attorney was thereafter placed in Lisa Marie’s medical file, Notwithstanding the fact
that Jackson Memonal received the Power of Attorney authorizing Janice tb act as Lisa Marie’s
guardian of her person and to make medical decisions for Lisa Marie iﬁ the event of her
incapacity, Defendants did not acknowledge receipt or provide written notification that Janice’s

authority under the instrument had commenced as required by law.
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43, On information and belief, Defendants Zauner and Cruz, as the attending
physicians responsible for the care and treatment of Lisa Marie, and Defendant Frederick, as the
assigned social worker for Lisa Marie and her family, knew or should have known of the receipt
of the Power of Attorney, the advanced directives of Lisa Marie and Janice’s role as guardian of
Lisa Marie’s person and the person to make decisions given Lisa Marie’s incapacity.

44.  According to Lisa Marie’s medical records, the following events occurred at or
shortly after the Power of Attorney document arrived at the hospital:

a. medical disposition was made at 4:15 P.M. confirming that Lisa Marie had
experienced an aneurysm,

b. medicine was administered to Lisa Marie at 4:30 P.M.;

c. a surgical procedure was performed involving the placement of a ventria
at 5:20 P.M.; and

d. Lisa Marie was transferred from Ryder to the Neurosurgery Intensive Care
Unit of Jackson Memorial at 10:30 P.M.

45.  Despite Janice’s notification to several Jackson Memorial employees between
3:30 P.M. and 4:15 P.M that Janice held a durable power of attorney for Lisa Marie and that
Janice was Lisa Marie’s life partner, and notwithstanding the fact that Jackson Memorial
received confirmation of the fact that Janice held that durable power of attorney at approximately
4:15 P.M, no hospital personnel spoke with Janice, sought information from Janice regarding
Lisa Marie’s medical condition and current medications, nor advised Janice of Lisa Mane’s
medical condition, prognosis or course of treatment until approximately 5:20 P.M.

46. At approximately 5:20 P.M., one of the attending physicians spoke with Janice for
approximately one minute and told her that Lisa Marie needed a “brain monitor.” Janice

consented to the procedure.
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47. At approximately 6:10 P.M., two doctors approached Janice to discuss Lisa
Marie’s condition and surgical options. .Ja.nice insisted on calling Lisa Marie’s parents, who
were thereafter placed on speakerphone for the duration of the conversation, and to whom the
doctors directed the remainder of the conversation. Somcti.me during this conversation, the
doctors learned that Lisa Marie’s condition had deteriorated and advised that no mediéal
intervention could reverse Lisa Marie’s condition and that she would likely never regain
consciousness. Janice then advised the doctors that Lisa Marie was an organ donor.

48. At approximately 6:20 P.M., Janice asked the doctors if she and fhe Langbehn-
Pond children could see their family member, and emphasized the need to do so. Janice was told
that they would be able to do so as soon as Lisa Marie was “cleaned up.”

49.  Notwithstanding the fact that a doctor admitted that no medical reason existed to
prevent Janice and the Langbehn-Pond children from being with their dying family member,
none of Defendants and no one from Ryder allowed, invited or escorted Janice or the Langbehn-
Pond children into the restricted area where Lisa Marie lay dying.

50. At approximately 6:50 P.M., after requesting a Catholic priest to perform the
ceremony of last rites for Lisa Marie from a clergy member who approached Janice in the
waiting area, a priest escorted Janice into the trauma area, where Lisa Marie lay alone in a
trauma bay, and the priest performed last rites. Janice was immediately escorted back to the
waiting area by the priest once the ceremony had concluded at apﬁroximately 6:55 P.M.

51, Thereafter, as during the three previous hours, Janice, Danielle, Katie, and David
watted and watched as other families (including those with minor children) who entered Ryder
were met with compassion; were provided immediate information from Jane Doe and were

escorted into and out of Rydcf’s restricted area to see their family member.
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52, Undaﬁnted, Janice continued to réquest permission from Jane Dog to see Lisa
Marie and to receive information about her condition approximately every 20 minutes. As
before, Jane Doe denied such requests and provided no further information or updates on Lisa
Maricfs condition, and failed to communicate that Lisa Marie had been transferred to another
hospital unit within Jackson Memorial.

53. At approximately 11:30 P.M., Lisa Marie’s sister and brother-in-law arrived from
Jacksonville, Florida; were immediately recognized as family by Jackson Memorial personnel
after Janice introduced them as such; were informed that Lisa Marie had been transferred to
another unit in the hospital; and were then promptly provided Lisa Marie’s hospital room
nurnber.

54.  Due to Defendant’s negligent, and/or willful, wanton, and intentional actions and
omissions during the nearly eight hours in which Lisa Marie was at Ryder, the surviving
Langbehn-Pond family has suffered physical injury including but not l[imited to the exacerbation
of Janlicc’s multiple sclerosis symptoms, severe psychological distress, trauma, nausea, insomnia
and depression,

COUNT 1
NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS

(Janice, Danielle, David and Katie
Jackson Memorial, Frcgz;ick, Zauner, and Cruz)
55.  Janice Danielle, David and Katie hereby repeat and reallege the allegations of
paragraphs 1 through 54 of this Complaint as if fully set forth herein.

56.  Jackson Memorial is vicariously liable, under the doctrine of respondeat superior,

for the tortious acts committed by the acts or omissions of its agents or employees, including,
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without limitation those of Frederick, Zauner, and Cruz (collectively “defendant agents and
employees™).

57.  Janice had a close personal relationship with Lisa Marie. Specifically, Lisa Marie
was Janice’s life partner and was the joint adoptive parent of Danielle, Katie, and David.

58.  Jamice held Lisa Marie’s Power of Attorney, authorizing Janice to make and
refuse medical decisions for Lisa Marie in the event of her incapacity, and to communicate Lisa
Marie’s wishes about end-of-life care and related health care decisions.

59.  Danielle had a close personal relationship with Lisa Marie. Specifically, Danielle
was Lisa Marie’s adoptive daughter.

60.  Katic had a close personal relationship with Lisa Marie. Specifically, Katie was
Lisa Marie’s adoptive daughter.

61.  David had a close personal relationship with Lisa Marie. Specifically, David was
Lisa Marie’s adoptive son. |

62.  Jackson Memorial and its defendant agents and employees breached the duty
owed to Janice and the Langbehn-Pond children by, without limitation:

a. negligently barring Janice, Danielle, David and Katie from visiting,
seeing, being with, comforting, or being comforted by, Lisa Marie while
she lay dying just steps away where no medical necessity or justification
existed preventing such conduct;

b. failing to afford Janice, Danielle, David and Katie the basic dignity and
respect owing to any human being, by denying them the ability to be with
their family member for several hours after knowing that Lisa Manie was
dying just yards away from them, despite Janice’s repeated requests and
pleading;

c. failing to timely acknowledge the Power of Attomey, or to otherwise
consult with or update Janice regarding Lisa Marie’s treatment and
condition in a timely fashion;
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d. failing to provide written notification to Janice that her authority under
Power of Attorney had commenced as required under the law;

e. violating professional standards and internal policies requiring reasonable
patient access, and communication with family members;

f. violating professional standards and internal policies requiring providing
an environment that preserves the dignity of, and treats with compassion,
its clients, patients, patients’ friends and families;

g. violating professional standards and intenal policies requiring nurse-
patient relationships that recognize the individual’s values and, among
other things, the individual’s sexual orientation;

h.  violating professional standards and internal policies requiring a patient
representative to provide, or serve as, a liaison between families and
visitors, on the one hand, and hospital staff, on the other, for the resolution
of concerns; and to assist with needed information, patient health care
issues, and complaints; and

i. failing to provide appropriate social services, including but not limited to
failing to provide emotional support, crisis and bereavement counseling.

63.  Jackson Memorial and its defendant agents and employees failed to use the degree
of care that is expected of a reasonably competent hospital and hospital staff in the same or
similar circumstances.

64. A special relationship and/or special professional duty exists between the trauma
unit treating physicians and/or the social worker assigned to the trauma unit and the families of
its incompetent and dying patients; in particular, a special relationship and/or special
professional duty existed between Defendants and Janice and the Langbehn-Pond children as the
family of Lisa Marie.

65.  Jackson Memorial’s and it defendant agents’ or employees’ actions and omissions
were negligent and/or so reckless or wanting in care as to constitute a conscious disregard or

indifference to the life, safety, or rights of persons exposed to such conduct.
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66. It was foreseeable that grave emotional injuries would flow from the breach of
duties described in paragraph 62 above, including but not limited to refusing to provide
information to loved ones on the condition of, and to allow access to, a patient in his or her last
hours where no medical or other legitimate justification exists for doing so.

67. As a direct and proximate result of the actions and omissions of Jackson
Memorial, Frederick, Zauner, Cruz, and other agents or employees of Jackson Memorial, and/or
Jackson Memorial’s negligent failure to train its agents or employees, Janice, Danielle, David
and Katie suffered physical injury, psychological trauma and severe emotional distress within a
short time of the actions and omissions of Defendants as described herein.

WHEREFORE, Janice, individually and as the mother- and next friend of Damelle,
Katie, and David, demands judgment against Jackson Memonal, Frederick, Zauner, and Cruz for
damages, and for any further relief this Court deems just and proper.

COUNT 11
NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS

(The Estate of Lisa Marie
Jackson Memorial, Frc;:;'ick, Zauner, and Cruz)

.68. The Estate of Lisa Marie, through Janice, hereby repeats and realleges the -
allegations of paragraphs 1 through 54 of this Complaint as if fully set forth herein.

69.  Jackson Memorial is vicariously liable, under the doctrine of respondeat superior,
for the tortious acts and omissions committed by its agents or employees, inciuding, without
limitation those of Frederick, Zauer and Cruz {collectively “defendant agents or employees™).

70.  Lisa Marie gave Janice Power of Attorney, authorizing Janice to make medical

decisions for her in the event of her incapacity, which authority necessarily extended to decisions

regarding visitation consistent with the hospital’s policies.
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71.  Jackson Memorial and its defendant agents and employees owed a duty to Lisa

Marie to respect her decisions and wishes as expressed by Lisa Marie’s duly appointed Power of

Attomey to allow the Langbehn-Pond Family to be with her in her dying hours.

72.  Jackson Memorial and its defendant agents and employees failed to use the degree

of care that is expected of a reasonably competent hospital and hospital staff in the same or

similar circumstances.

73.  Jackson Memorial and its defendant agents and employees breached the duty

owed to Lisa Marte by, without limitation:

a.

negligently barring the Langbehn-Pond Family from visiting, seeing, being
with, and comforting, Lisa Marie in her dying hours;

failing to recognize or treat Lisa Marie’s life partner and the Langbehn-Pond
children as Lisa Marie’s family members;

failing to afford Lisa Marie the basic dignity and respect owing to any
human being who is dying by denying her the ability to have her immediate
family members by her side where the family is just yards away and despite
knowing Lisa Marie’s wishes as expressed through her representative to
allow one or more family members to be with her in those critical and
irreplaceable moments at the end of life;

failing to timely acknowledge the Power of Attorney, or to otherwise
consult with Janice regarding Lisa Marie’s treatment in a timely fashion;

violating professional standards and intemal policies requiring reasonable
patient access, and communication with family members;

violating professional standards and internal policies requiring an
environment that preserves the dignity of, and treats with compassion, its
clients, patients, patients’ friends and families; and by

violating professional standards and internal policies requiring nurse-patient

relationships that recognize the individual’s values and, among other things,
the individual’s sexual orientation.
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74.  Jackson Memorial and defendant agents and employees failed to use the degree of
care that is expected of a reasonably competent hospital and hospital staff in the same or similar
circumstances.

75. A special relationship and/or special professional duty existed between Jackson
Memorial, by itself and/or through its defendant agénts and employees; in particular, a special
relationship and/or special professional duty existed between Defendants and Lisa Marie.

76. It was foreseeable that grave emotional injuries would flow from the breach of
duties described in paragraph 73 above, including but not limited to denying loved ones the
ability to be with a patient in his or her final hours where no medical or other legitimate
justification exists for doing so.

77.  Lisa Marie was touched, contacted by and otherwise impacted in the course of
treatment while a patient in Jackson Memorial.

78.  As a direct and proximate result of the actions and omissions of Frederick, Zauner
and Cruz, and Jackson Memorial’s negligent failure to train its employees, Lisa Marie suffered
psychological trauma and severe emotional distress.

79.  Lisa Marie sustained physical injury as a direct and proximate result of the
psychological trauma occasioned by Jackson Memorial’s and its defendant agents’ and
employees’ within a short time of the actions and omissions of Defendants as described herein.

WHEREFORE, the Estate of Lisa Marie, through Janice, demands judgment against
Jackson Memorial and individual Defendants, Frederick, Zauner and/or Cruz for damages, and

for any further relief this Court deems just and proper.
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COUNT III
NEGLIGENCE PER SE

(Janice, the Estate of Lisa Marie, Danielle, Katie, and Davi&
| Jackson Memorial, Fre;i.rick, Zauner and Cruz)

80.  Janice, the Estate of Lisa Marie (through Janice), Danielle, Katic and David
hereby repeat and reallege the allegations of paragraphs 1 through 79 of this Compla'int as if fully
set forth herein.

81.  Inaccordance with applicable laws, professional standards of the industry, and the
Joint Commission’s standards, and its own Internal Policies, Jackson Memorial and its agents
and employees were required to provide Janice, Lisa Marie, Danielle, Katie and David with
reasonable patient access, and communication with family members, as more fully described in
paragraphs 23 and 25 of this Complaint.

82.  In accordance with applicable laws, professional standards of the industry, the
Joint Commission’s standards, Jackson Memorial’s own Internal Policies and Florida statutes,
Jackson Memorial and its defendant agents and employees were required to honor Lisa Marie’s
Power of Attorney.

83.  Jackson Memorial and its defendant agents and employees failed to adhere to

applicable laws, professional standards of the industry, and the Joint Commission’s standards by,

without limitation:

a. denying Janice, Lisa Marie, Daniclle, Katie and David reasonable patient
access, and communication with family members without medical
justification;

b. failing to recognize Janice as a life partner and a family member of Lisa
Marie;

c. failing to recognize Danielle as a family member of Lisa Marie;
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e. failing to recognize Katie as a family member of Lisa Marie;
f. failing to recognize David as a family member of Lisa Marie;

g failing to timely honor Lisa Marie’s Power of Atftorney, and to respect her
wishes as expressed through her Power of Attorney;

h. failing to provide written notification to Janice that her authority under
Power of Attorney had commenced as required under the law;

1. failing to provide emotional support and support services to Janice and the
Langbehn-Pond children despite knowing that their family member patient
was dying;

j- viclating professional standards and internal policies requiring reasonable

patient access, and communication with family members; and by

k. violating professional standards and intermal policies requiring an
environment that preserves the dignity of, and treats with compassion, its
clients, patients, patients’ friends and families.

84.  Jackson Memorial’s and it agents and employees’ conduct in failing to adhere to
applicable laws, professional standards of the industry, and the Joint Commission’s standards,
fell below the conduct that is expected of a reasonably competent hospital and hospital staff in
the same or similar circumstances.

85. A special relationship and/or special professional duty existed between Jackson
Memorial, by itself and/or through defendant agents and employees, and its incompetent and
dying patients; in particular, a special relationship and/or special professional duty existed
between Defendants and Lisa Marie.

86. A special relationship and/or special professional duty existed between Jackson
Memorial, by itself and/or through its defendant agents and employees, and the families of its
incompetent and dying patients; in particular, a special relationship and/or special professional

duty existed between Defendants and Janice and the Langbehn-Pond children as the family of

Lisa Marie.
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87. It was forcseeable that grave emotional injunies would flow from the breach of
duties described " in paragraph 83 above, including but not limited to refusing to provide
information to loved ones on the condition of, and to allow access to, a patient in his or her last
hours where no medical or other legitimate justification exists for doing so.

88.  As a direct and proximate result of Jackson Memorial’s and its defendant agents
and employees’ actions and omissions, and/or Jackson Memorial’s failure to train its agents and
employees, Janice, Lisa Marie, Danielle, Katie and David sustained injuries within a short time
of the actions and omissions of Defendants as described herein which caused them damages.

WHEREFORE, Janice, the Estate of Lisa Marie (through Janice), Danielle, Katie and
David demand judgment against Jackson Memorial and the individual Defendants Frederick,
Zauner and Cruz for damages, and for any further relief this Court deems just and proper.

COUNT 1V
INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

(Janice, Danielle, David, and Katie
Frederick, Za‘;sl;er, and Cruz)
89.  Jamice hereby repeats and realleges the allegations of paragraphs 1 through 54 of
this Complaint as if fully set forth herein.
90. ‘ Janice had a close personal relationship with Lisa Marie. Specifically, Lisa Marie
was Janice’s life partner and was the joint adoptive parent of Danielle, Katie, and David.
91.  Dantelle had a close personal relationship with Lisa Marie. Specifically, Danielle

was Lisa Marie’s adoptive daughter.

92.  Katie had a close personal relationship with Lisa Marie. Specifically, Katie was

Lisa Marie’s adoptive daughter.
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93.  David had a closc personal relationship with Lisa Marie. Specifically, David was
Lisa Marie’s adoptive son.

94.  Janice held Lisa Marie’s Power of Attomey, authorizing Janice to make medical
decisions fdr Lisa Marie in the event of her incapacity.

95. Frederick, Zauner and Cruz acted intentionally, willfully, wantonly, or recklessly,
by, without limitation:

a. barring Janice, Danielle, David and Katie from visiting, seeing, being
with, comforting, or being comforted by, Lisa Marie;

b. refusing to recognize or treat Janice, Danielle, David and Katie as Lisa
Marie’s family in her last hours where no medical necessity existed
preventing such conduct;

c. denying Janice the basic dignity and respect owing to any human being,

by not allowing this family to be together for brief periods in the last hours
of one family member’s life, despite repeated requests and pleading; and

by
d. refusing to timely acknowledge the Power of Aftorney, or to otherwise
consult with Janice regarding Lisa Marie’s medical history, wishes, and
treatment in a timely and ongoing fashion.
96. The conduct of Frederick, Zauner and Cruz towards Janice, Danielle, David and
Katie was extreme and oufrageous and went beyond the bounds of decency.
97.  As a direct and proximate result of the conduct of Frederick, Zauner and Cruz,
Janice, Danielle, David and Katie suffered severe psychological trauma and emotional distress.
WHEREFORE, Janice, Danielle, David and Katie demand judgment against Frederick,

Zauner and Cruz for compensatory and punitive damages, and for any further relief this Court

deems just and proper.
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DEMAND FOR JURY TRIAL

Plaintiffs Janice, the Estate of Lisa Marie (through Janice), Danielle, Katie and David

hereby demand a trial l:i./ ury of all issues so triable in this action.

Dated this day of %}\:\_ﬂ_/ , 2008.

Respectfully submitted,

o (00,0 S

Donald J. Hayden

Florida Bar No. 097136

E-mail: donald.havden@bakernet.com
Jorge D. Guftman

Florida Bar, No. (15319

E-mail: jorge.guttman{@bakernet.com
Joseph J. Mamounas

Flonda Bar No. 041517

E-mail: joseph.mamounas(@bakernet.com

BAKER & McKENZIE LLP
1111 Brickell Avenue, Suite 1700
Miami, Florida 33131

Telephone: 3(5-789-8900
Facsimile: 305-789-8953

Elizabeth Littrell

Georgia Bar No. 454949

E-mail: blittrell@lambdalegal.org

(Application for admission pro hac vice pending)
Gregory Nevins

Georgia Bar No. 539529

E-mail: gnevins@lambdalegal.org

(Application for admission pro hac vice pending)

Lambda Legal Defense and Education Fund
Southern Regional Office

730 Peachtree Street N.E., Suite 1070
Atlanta, GA 30308-1210

Telephone - (404) 897-1880

Facsimile - (404) 897-1994

Attorneys for Plaintiffs
MIADMS/337830.1
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HEALTH CARE DIRECTIVE

Directive made on et & 2001.

I, LISA MARIE POND, the undersigned Declarer; hiving the capacity to sk health arc
decisions, wilifully, and volunterily make known oy desire that my dying shall not be artificilly
prolonged under the vircumstances set forth below, and do hexeby declare that:

(3  Ifat any time I should be diagnosed in wiriting to be in 2 termins) condition byle
attexding physician; o fo a permavent unconscious condition by two physicians, and wherehe -
application of life-sustaining treatment would serve ooly to artificially prolong the process ofmy
dying, 1 direct that such treatment be withheld or withdrawn, and that I be permitted to die naturdy.
T understand by using this form that a terminal conditionmeaps an incurable and irreversible condifon
caused by injury, disease, of iliness,-that would within reasopable medical jdgment cause dath
within & ressonuble period of time in accordance with accepted medical standards, and wherebe
application of life-sustaining treatunent would serve only 1o prolong the process of dying. I furber
understand iu using this form that a pexmanent wnconseious condition means an meurable od
irreversible condition in wiich I am medically assessed within reasonable medical judgtoent as hapg
1o reasonable probability of revovery from an irreversible coma or a persistent vegetative state.

() Inthe shsence of my ability to give directions regarding the use of such lfe-sustaithg
treatment, it is my intertion that this directive shall be honored by my family and physician(s) ashe
final expression of my legal dght to refuse medical or surgical treatment, and 1 acceptine __
consequences of such refusal. Ifanother person is appointed to make these decisions for me, wheter .
through a durable power of attormey of otherwise, I roquest that the person be guided by this diredive -
and any other clear expressions of my desires. .

(¢) If 1 am diagnosed to be in 2 terminal copdition or in a2 permaneat UNCODSCHIS
condition (check one): '

———

1 do want to have artificially provided nutrition and bydration.
M I do not want to have artificially provided nutrition and hydration.

(d  Iflhave becn diagnosed as pregoant and that diagnosis is known to my physician, bis
directive shall bave no force or effect during the course of tay pregoancy.

(&)  Yunderstandthe fill import ofthis directive and I am enuotionally and mentally capble
to rake the health care decisions confaincd jn this directive. :

()  Iunderstand that before ] sign this directive, I can 2dd to or delete from or otherdse
change the wording of this directive and that I may add to or delete from this directive at any e
and that any chaug_cf_s,,ghaﬂ be consistent with Washington state law offtderal copstitutional latio

be legally valid. 3 _ . e
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(g)  Itismy wish that every part of this directive be filly implemented. If for any reason
any part is held invalid it is my wish that the rexmainder of my dircstive be implemented.

This directive is made pursuant to the provisions of Laws of 1979, Ch. 112 (RCW
70.122.030) and as amended im 1992, RCW 70.122.010,

- o?,?n:y’“r,’m /23_-'/(' , arcsidentof%_
DECLARER C

Thndon WA,

COUNTY STATE

The daclarer has heen personally kmown to each of the undcrs;gncd witnesses and we believe
the declarer to be capable of maldng health care devisions.

" Mg Sty , residing at §Z¢nymu¢

7
WITNESS : CITY
COUNTY STATE
(othanine {hl vy residing at O_L%w,ﬁ@-
WITNESS CCITY
Thesvatma_ in-
COUNTY STATE
ok
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DURABLE POWER OF ATTORNEY

The undersigned, LISA MARIE POND, as principal, domiciled in the State of Washipgton,
hereby revekes all powers of attorney previowsly granted and hereby designates JANICE
LANGBEHN to be the attorney-in-fact, but if the designated attorney-in-fact shall be or become
mable or unwilling to act, then, NETTIE POND shall be the attorney-in-fact for the poncipal as

follows:

Duration. This power of attorney becomes effective uponthe cxe_cutionofthis document and
shall remain in effect to the extent permatted by Chaptex 11.64 of the Revised Code of Washington
or until revoked, notwithstanding any uncertainty as to whether the principal is dead or alive.

Disability of Principal. This power of attoxney shall not be-affected by the disability of the
principal .

Appointment of Guardjan.  To the extent permitted by Chapter 11.94 ofthe Revised Code
of Washington, the principal heroby nominates the aftomney-in-fact to be guardian of the person and

estate for the principal, Trat if the desigoated guardian shall be or becorne vaable or unwilling to act
as guardian of the person and estate of a principal, then the altcrnate attomey-in-fact designated

above is hereby nomminated to be such guardian,

Power. The attorney-in-fact shell have the power to do all things with respect to the assets ©
and Jiahilities of the principal, real or persomal, whersver Jocated, as the principal could do if present
and competent, with full powex of substitution and revocation, including the power:

Provide for Principal. To provide for the support, maintenance, and health of the principal.

Enter Safc Deposit Box. To enter any safe deposit box in the pame of the principal.

_ Make Withdrawals and Deposits.  To make withdrawals frome or deposits to any acoount
in sny finencial institution, any money market fund, any securities account, Or a1y other cash accoun

in the name of principal.

- Optional Trapsfer of Assets. To transfer all or part of the assets from the principe! to the
attorney-in-fact or any heirs. '

Exercise Txust Powers. To exercisc all pawer, authority and diseretion with regard to the
property, rights, and interests of the principal, which & trusteo may exercise under the laws of the
State of Washington on the date of this jostrument as if all such laws axe effcctive as of thds date.

Transfor Property and Execute Documents. To lease, let, bargain, scll, convey, mortgage and
hypothecate lands, tenefxmtS and hereditaments and to sign, seal, execute, deliver, and acknowledge
such deeds leases, assignmoents, covenants agreements, and such other jnstruments in writing of

————— h‘.
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whatever kind and nature as may be necessary ox prope.r upon such terms and conditions as a trustee
consont for health care decisions on the principals behalf

sees fit.
Health Care, To provide informed | _
subject to the same lingitations as those that apply to & guardian undec RCW 11.92.043(5).
The principal hereby ratifies and confics all that the attorney-in-fact wfully

Ratification. -
shall do or cause to be done by virtue of the power granted heremn,
Reliance, Allpersons dealing witha principal's acting attoruey-in-frct hereunder are entitled

rity of the attorney-in-fact,

to rely on the apparent autho unless they have actual m?wlcdge of
invalidity i the execution of of the revocation of this power, oX of tho texmination of thus power by

death of the principal.
Photocopies o'fthis document are as valid as the original.

Photocopies.

Por R
Dated: d,;&ga?ug 2001.
PRINCIPAL

STATE OF ‘WASHINGTON )
) ss.
)
peared and is to me known to be

County of Thurston
On this day LISA MARIE POND personally before me ap
ed the within and foregoing mstrument; and she
ber free and voluntary act and deed, for the uses and

the individual described in eud who exerut
acknowledged to me that she signed the same 25
purposes therein mentioned.
GIVEN under my hand and official seal on & — é ~— 5 2001,
_AH_L:_{__M&D’—" :

© T@ANNE S Sinidi Neme: [Hacies
358 ""1-,% h, Notary Public in and for ate of,
Washington, residing a%« a /M‘
. Copmission Bxpires: [O-OFC 7
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AFFIDAVIT OF WITNESSES TO THE DURABLE POWER OF ATTORNEY OF

LISA MARIE POND

STATE OF WASHINGTON }
) ss.

Couxty of Tlurston )

Fach of the undersigned, being duly sworn on oath, states that on 'Fmaw? o, 2001

Witgesses. 1 amover 18 years of age end competent to be o witness to the durable power of attoxney the
principal.named above (the principal), who is personally known to me. :

Principal's Action The principal in my presence and in the presence of the other wituess whose signature
appesrs with mine below signed the foregomg instrument and requested that [ and the other witness act as witnesses
1o his durable power of attorney and make this affidavit.

Principal’s Competenoy. 1 believe that at the time of the principal’s previously mentionsd signing and request
the principal was of sound oiod and was not actiog ugder any durcss, Xoepace, fiaud, vndue influence, or
misreprosemtation. . :

Witgssses' Action. The otbier witness and | in the presence of the principal and of each other row affix oux
signatures as witnesses to the durable power of attomey of the principal and make this affidavit. -
Cathariine £ himan Residing at Qlipipra. WA

" WITNESS
W ot vesition se_Blepriin] L.
WITNESS

SUBSCRIBED AND SWORN to bofote me 00—, 2001.

teldl Nanoe: reG A cr
Notary Public in and for tate of
‘Washington, residing at: 4=
Commission Expires: =
‘ T
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