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STATEMENT OF FACTS AND PROCEDURAL HISTORY

Wee adopt the Statement of the Case and Statement of Facts

i lre briss o of ftno Claiiiil:

pellants.

INTEREST OF AMICI CURIAE

we ars history scholars specializing in the history of

MArTiaEge, families, anl ihie Paw at VAYrious universitles

throughcut tne Unlted We have writften leading bocks and
articlos unocovaring snwl o arnzlyvzing the histeory 2f marcriags and
nu%riaqe law in Lho United SKates. This kricf s submitted to
255315t the Court’s delibasrations by offering an analysls of the
ristery of marriage law and practice based on our scholarship.

Our namcs, institutional affiliations, and brisf blograpnlies are

set out in an Appendix Lo this briez.

SUMMARY OF ARGUMENT

The nistory of marriage 1in New Jersey 1s a history of
change, with the definition of marriage undergoing conbinuous
reexamination and revision. Indeed, marriage tocay -~ 4
partnarsniop beotween two adults who are equal  in the eyss of the
law - is significantly different from marriage as it existed at
s founding or even & Low decadss ago.

e claim, =o o defendarts, that hiscery Toompels”  the
coetinuation teday of a sex-sased eligiillity cule 1o marriags

is thus to misunderstand and misuse the history of warriage.



The relevanbk hilstory cemonstrates ithat all marriage rules remain

supiect o meaninclul s judicial :evéew and that a rule's vintage
N SR ey dmeli, suificiernns dusTtification for fus rerention.
More speciLigaliy, the historical record, which decuments thne
Fransformation av invalidaticon of  many olher tréditional

foaturcs  of  marriage,  doess  nof validate the different-s:

(i)

«
e igibility rule challenged in tnis case. Instead, the ongoing
evolullion of rarriags throuchout New Jersey’s history renders
Lnplavsinls fhe sogyestlon Thal marriage, which has survived so
many  changes, 1s  rtoo  frail Lo endure the constitutionally
compelied revision of the anachronistic sex-based eligibility
rule.

The bundle of rights and responsibilities by which the

6}
"

"zte constitutes marriage has been altered to the point that

o]
o
[

Al
{u

La2ge today possesses Tew of the elements of marriage that
exlistea earlier 1n ocur history. Yet, sirmultancouslily, the state
has continued to recognize a  substantial set of rights and
responsikilities of couples as “marriage.” For more than two
centuries, even  witn these major chanues, cbuples have

overwhelmingly embraced marriage as the mechanism for achieving

state recognizicn oL Lheir ZzicLionshlns. The real lssaoen this
ristory =3 Y= that evar 1n tre waks of alimost-total

evolulicn, wmarriages has  survived. Simply  stated, the more

marriage has changed, the nmore .f has remained true to 1lts core



ourposc of recognizing a committed, interdependent partnership

hetwsan consenting acdulos.

LEGAL ARGUMENT

THE LEGAL DEFINITION AND SCOPE OF MARRIAGE IN NEW JERSEY HAS
NEVER BEEN STATIC; FEATURES OF MARRIAGE ONCE THOUGHT ESSENTIAL
HAVE BEEN REVISITED AND REJECTED CONSISTENTLY OVER TIME.

fy  suggesling  bhat  Ehe  plasabobE-appallanre’  a0fisn
& E

crallenges the “wvery essence” of marriage, Lewls v, Harris, HNo.

MEDR ~L-L0-05%, M00d o wlo S3191114, &t rir {Law Dis. Mov. 3, 200233,
Pite trial oourt assumed that marriage 1s a fized status with
certain foundationel elements that cannot be changed except,
perhaps, by  the Legislal_.ure.1 Rut. a wvaricty of legal
developments .belie this rigid understanding c¢f marriage as
unalterably static. Through a steady stream of decisions, New

Jersey’s courts and legislature have continuously adijusted ox

abandoned elemenits once thought to represent the Foundations of

=
(i
1
s
t

53}
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I. THE SHIFT AWAY FRCM THE COMMON LAW COVERTURE REGIME
TRANSFORMED THE DEFINITION OF MARRIAGE IN NEW JERSEY.

. . . - \ - ot . o
Until well 1nto tne AR century, marrliage was, Lor mos

t

seonle. unimaginable as anything otrner than a complete nerge
. f . } - : i

R4

of

I The State likewise treats merriage as having a fixed

histrrical meaning and depsnds on thzut fixea history Lo defend
the marriage rule challenged here. 5ec, €.9.. Defencdants-
Respondents Brief ("D-R Brief”} at 2 (arguing that the “historic
definiriocn of marriage” justifies rejection of plaintiffs’ leqgal

challangs,) .



a2 woman's legal identity into that of her husband. Marrizge in

.

tew Jerscy meant the legal merger of two indivicuals into one.*

hanceovy  Court  pue 1t in 1831, “Lthe offs

marriage are, thait the nusband and the wire are accounted one
person, and he nath power over her person as well as estate, and

ne is bound to suppert and maintaln her 1in & suitable manner,

I

according to his cilroumstances.” Miller w. ®Miller, 1 N.J. Eq.
e, 391 (Cr 1831 See also Wyckoff v. Gardner, 20 N.J.L.
S, Lo AT DT DAL {“thr husbeoad and wite, b Dy

considered one person 1o law™).

Mancy F. Cont, Public

Vows: A History of Marriage and tLne Nation 11-12 {2000

(dezcribing the sudden change in a woman’s rights upon marriage

unde the coverture regime); Hendrik Hartog, Man & Wife In

Arerica: A History 106 {2000} (describing American marriage law
: Y 3 g

at Lhe turn of the 19° century).

-
=

Eariy mecels of marriage were influenced by both religious
tradition and civil law. See Michael Grossberqg, Governing the
Hearth: Law and Family in Nineteenth-Century America 65-66
(1985) {obscrving that during the medievel period, the Catholic
Church declared marriage a religious sacrament, and church-
controiled governments oversaw the lives of their constituents
through ecclesiasticsl laws) and id. at oo {noting that In post-
Reformation Engiand, the Church of England rejected the Catholic
doctrine that marriage was a sacramenl;. However, in New Jersey,

n
re State’s governmant hos oversesn fne

—+
-

since colonsal LLmes,

snd solemnization of marrizges, with the coionial
(4 :

recogniTlion

governmeni. nolding the Same power as Englisn leaders to provides
marriage .icense William Nelsaon, New Jersey Marriage
Reo i 1665 WMyl = lwmwii 41982




For both men and women, negatinq a woman’s status &as an
independent legal person was understocod as one of marriage’s
‘rncispensable elemants. As the court eyolained in Miller,
marriage with a woman, tie husband 1s entitled te an absolute or
qualified right to all her estate, real aﬁd personal; . . . The
wl7e, py marriage, has parted withn hner property,'piaced herself

ander the control of her husband, and locks to him for support.”

Willer, 1 M.J. _Bg. at 391, See also Mulford v. Allen, 2 HN.J.
[P P S0 afhy, oAl g tPersonal chattels, such o as housenold

goods and things wmoveable, vesh in the husband absolutely at the

marriage, without the intervention of any court or any act on

nis part to establish his claim te 1t.”); Newman v. Chase, 70
f - =

N.J. 234, 260 n.4 (1976) (descrining the “then prevailing rule,”

AL}

hefore the passage of the Married Women’'s Act of 1852, that “a
husband was entitled to the possession and enjoyment of his
wife's real estace during rtheir joint lives”).

to marriage emerged from the view that the

This apgroach
coicnial family was a “little commonwealth” whose members were
bound togsther by a well-defined set of reciprocal duties éand

the shared aims of domestic tranguility. Michael Grossberqg,

Governing ©n2 Hearth: Law and the Family 1in Hineteentn-Lentury

America £ (198%; [{quoting John Demos, A Little Commonweallh,
Family Litc in Plymeuth Coliony (19701). The hushand was, Dy

legal entitlement and informal social code, the “governor” of

Ha



this colonial househeld. Id. The wife and children, 1in turn,
wgpy dependents within the husband’s demain, responsible rLor

maintalnisg the home and nelping ia the fields and workshop.

See Mary Ann Mason, Crom Fathor’s Property to Children’s Righibs:

Hisrory of Child Custody in the United States £-13 (1594

(discussing coleniar fathers’ rights and responsipilities); see

also Hartoc, supra at 95-101 {explaining Lhe hiusband's duty Lo

the  femily  as  an  cconomlic  uniti. Coverture was
Drlers oot 2 Ve S Che barmony of LhHe mErsiags
relationshnip.” Sz She the People: Tac

o

Nineteenth Amendment, 5eX Egquality, Fe

eralism, and the Family,

]
=S
LS

115 Earv. .. Rev. 947, 996 {(2002}. Property owrership by women
was feared because 1t “‘would lead to perpetual discord,”’
caus[ing] the ‘breakdown of . . . the love of home, the purity

of husbard and wife, and the union of onc family.”” See

KD

Margaret Valentine Turanc, Janc Austen, Charlotte Bronte, and

+he Mariral Prouverty Law, 21 Harv. Women's L.J. 179, 185 (198&;.

Consistent with this view of the marital household as a
single unit headed by the husband, the collapse of women's legzi

identity upon marriage extended far beyond the loss of

independent  property ownershio rigints. Marriage meant Lhan &
woman' s future labor helonged to  her huskhand as well. In

Sicillman v. Skillmarn, the cours declared that, “{ajt comnon Lo,

i

rhe husband is entitled not only to all the personal property



which Lhe wife owns at the time of her marriage, but to ail that
she acqguires by her skili or labor during the coverture. His

T rar services and to the greoceeds of hor skili o and

I

Industry i3 agsoluta. Skillman v. Skillman, 13 N.J. Eg. 403,
T ilhewise, married women cousnd not enter into contracts.
“By the occtunorn iaw, Lhe legal ezlstence of a martried woman 1S

i rhat =f bksr huskband, so that, as & general rule, she

Sar maks r o connrazol owintheul hos o consant . Fosontract so omade by

Len ox dem. Rake v. Ltawshes, 24 N, J.L.

But, oy the end of the 16" century, the institution of
mafriage had changed considerably. Marriage no longer meant the
absoiute legal subordination of women to thelr husbands. With
the passage cf the Married Women's Property Act, wWoEen woere
entitled to own property as independent Jndilviauals. The Act
provided in part

that the real and personal property, and the rents,

issues, and profits thereof, of any female now married

snall rot be subjecht To the disposal of her husband,

but shall pe ner scle and separate property as ii she
were a single female.



Rer of March 25, 1652, ch. 171, 1852 N.J. Laws 407.° See also

47 w.J. Hg. 651 {E. & A. 1887) (tiolding

trat z2lier the piss: of The Act, the wife beocame entitied o

“he possesszion and enjoyment. of her one-half interest in tThis
joint estate). Not surprisingiy, bChe opponenls of these changes

proclaimed  that romoving ithe husband from his role &5 the

“Ultimate locus ol power wilhin the home” would lead to domestlc
ard Lne deslruoction of the nation. Grossherg, supra, at

£, What  is Marriage for? The STraiiye

Social Hislory ol Guy  Most CIntimate Institution 30-31 13993

(quoting an 184¢ New York legislative commlititee’s observation
“rthat allowlng married women to conirel theilr cwn property would
lead ‘to infidelity in the marriage bed, a high rate of divorce,
and increased female criminality,’ while turning marriage from

¢

its high and holy purposes into something arranged for

‘convenlence and ssnsuaillity.’ 7).

Farly in the 20" cenluryv, the Court of Errors and
Appeals reversed a Chancery Court ruling and held tnat a
wife could maintain an aclion ho recover wages owed to her

by a partnership thet included her husband. Turner v.

63 L. wa. 2BER, 292 (K. & A&, 1801} (“We think

i fe for services to the <o-

The Eet provided zimilar rights to retain independant
ownership of property for women who married after the Act took
effect..  Sec Ld.




DATtNeT3NID DECAme, Dy 9w statutep ... her sole and
separate pronorty, and that she is entitled tc entorce her
chalm Ln.@quity scainse Lhz asscts of the firm in which her
rushand is & member.”) .

Marriage was Once  &gain significantly 'tradsformed when
women ware granted the right to sue in Lort in 1906, something
cuite inconcelwvaigle just 4 few decades earlier. Sece An Act for
the protecticn and enforcement of the rights of married women,
S 244, 1en€ LT Laws DIh. This led to the oreaticon ol Torh

for injured wives that previously would have been

thought of as nething short of extraordinary. In Sims v. 5ims,

79 N.J.L. 577 (. & A 1910}, foxr example, the court recognized

a woman’s c¢laim for alienation of affection even though a wife
could not have brought such a claim under the common-law
covertiure regime. ;Keepjng in mind tﬁe old law end the ex;sting
nischief,” the court feund that allowing the wife to bring that
cla‘m was necessary to ‘remedy the inequality to which she was
subjected by the common law.” 1d. at 582. Even further, in

1937, while fecrmally retaining the commorn law doctrine of

interspousal TmGnity, the Court of Errors and Appeals
mrnetheless Lound tnat & nusband’s employer could be liable to a

wife in rort for injuries caused 1O the wife by her husband.

123 WN.J.L. 252, 255 (¥, &

Budzon v. GCas Consumers

19391 (" [T]lhe rrespass Dby 24 husband against the person of his

9



wife does not lose its unlawful quality even thougn the husband

~oi  answerable 1n damagss for it, but this exemption or

147]

immunity, wnich the husband hag dones not extend o his empiloyer

10



TI. SINCE THE MID-TWENTIETH CENTURY, NEW JERSEY HAS
CONTINUED TO MAKE IMPORTANT CHANGES TO ELEMENTS OF
MARRIAGE ONCE CONSIDERED UNALTERABLE.

Hawving e the Lransiormations acdresserd above,
marriage nelther collapsed as a legal or social entity nor

became so immutably fixed as to ward off further evclution. To

the contrary, cnanges Lo what had been thought of at one time or

another as “core” elements of marrliage continued. Thess shitts
AreE descriped beiow inm CONNECT Lon with rules regarding

Crrerspodsal nwenin ity Liability tor consplracy, Jjelnt lisoiiloy

+

for individual expenses, Lloss of  consortium, child custody,
orocreation, and sexual relations between spouses. They
reinforce the conviction that marriage, as a legal status, has
beern and continues to be in a constant state of change,
reflecting the imperatives of a changing social order.

Tre doctrine of interspousal immunity, for example, had

long been undersitocd as fundemental ©o marriage. That one

93]

anouse might be able to ue another struck many as contrary to
I ]

the wvery essence of tne marital bond. As Justice Froctor

observed in Immer v. Risko, 56 N..J. 482 {1970}, although the

“metaphysical concept” of “legal identity of husband and wife

cannot ne sericusly deofenaced today,” the “Cdisruptive elfect

[t

' was often relicd on to justily

J

upon the narrony O the family’

the doorrine’s retentlon. Id. at 485 fciterions owitted).

11



vet the Court did not find the interspousal Lmnuniity
dootrine’s lopgstanding  roots  1n traditicnal conceptions of
qarrisge, or the unguestlonebly lmportant ool lcy concerns with
familial harmony, sufificient to warranitt the rule’s retention.
Instead, the Court concluded that the dcctriné, as applied to
negligence sults arising from aut@moblle accidenls, V“cannot be

rairly sustalned.” 1d. at 490 .

e

ee also Small v. Rockfield, 66

W.d. 231, 238 11974 (“The commnon law's interspousal ilmmunity

R R Y RN SN C T B N crdeh wawitiedly have o placs
in current cthinking. . “n altering its position with respect

to Lhis once-essential featare of marriage, the Court emphasized
that “|t]lhe nature of the Commen law rcguires that each time a
rule of law is aepplied it be carefully scrutinized to make sure
rhat the conditions and needs of the times have not so changed
s to make further application of it tre instrument of

intustice.” Immer, he N.J. at 487 (citation and internal

i

-

punctuaticn omitteal.

In Merenoff v. Merenoff, 76 N.J. 535 (1978), the New Jersey

Supreame Court turther broadened the abrogation ot the
interspousal immunity docrrine to reach all suits in tort. With

reasoning Unat would have peen simply unthinkabice o MALTLage

law experts of an earlier era, the Court concluded that “the

1

choice to sue, or not Lo =ud, should be that of the parvies Lo



the marriage, who as individuals are entitled to seek Tthelr

personal happiness according Lo thelr own Lights.” Id. at 352.

Ph=e  courts  hawve  oaimilariy o ozst asides 3 Yengstanding

orasumption that ma-sriage precluded spouses from being cyiminal

co-conspirators. In State v. Pittman, 124 N.J. Super. 334, 336

{Law Div. 19731, tns Suwerior Ccocurt observed that'prior judicial

decisiocns had sustained the view Lhat spouses could not be co-

conspiraters L@iause ot _he YOneness ot fhe marital
relationship.” Dreleed, oo obtafs 7. Srruck, 44 L. Super. 0=,
279 ity Cr. 1557, the couri had earlier found that Mthe

fiction of unity of spouses still 1s & very real part of our law

in this State.” But Pittman, 124 H.J. SZuper. at 337, reached
“pre obvious conclusion that as of 1873, by reason of events

occurring in recent years, the common law concept of oneness has

been viiiated in this State and other States in rany instances.”

citing, 1nt alia, New Jersey's initial

id. at 337-3E

abolitiorn of the interspousal immunity doctrine in Immer}. ot

conciuded, “New Jersey should walt no longer in conforming to

tho modern comnmonssnse view.” Id. at 340.

{ikewise with respect to Joinf liability for Aindividual

e

cxpensez within o marriaqe, the bew Jerscy Supreme Lourt

4

refused to endorse the “rule imposing liability on husbands, but

. an

not wives,” calling 1% an =nachronism that no  longer

=~

B
R

contennorary soclety.” Jersey Shore Hed. Crr-Fitkin Hosp. V.

13



Estate oI - Baum, g4 N.J. 137, 147 (1980 . Explicitly

acknowledaing the changing essence of warriags, the Court

TEds T

1 thal the “rale mus vield Lo Lne evolving

interdependercs of marvied men and women and to the reality Lhat

& marriage is a partnership.” Id. at 141. In a related wvein, 1n

Sranley v. MNuzzo, 16U N.J. Super. 436, 441 (J. & D.R.Cuv. 1978),
the court obzerved that the husband’s traditional rcls as sole
sravicer had given way to “the changling values aAand lifestyles in

VU ENL S ALY seoiony” wo Che polnt bLhat a woman “lik=lvy

may be Ths breadwinner for her family.” REs a zesultl, financial
support resgonsibilitles may 0o longer be allocated according to
sex. Td. at 4L2.

Changes in tae meaning of marriage regarding loss of

consortium claims were, perhaps, even more dramatic. “ILt common

law, Lhe richt of a hushard to the consortiuvin ¢f his wife was
well esleclished. . . . The common law recognized no
corresponding cause of action for a wife.” Susan Demidovich,
Loss of Conscrtium:  Should Marriage Be Retained as &

Preraguisite?, 52 U. Cin. L. Rev. 842, 843 {1983). Tnis refusal
to  recognize a wife’s consorlium claim fit neatly within
wistorical views about the natire of marrisge. A5 Lhie New

Jersay  Supreme  Court  observed, the common law posliftion “was

c=rsrandable in the light of 1Lz medicval concept that, during

the marriage, the legal cxistence of the wife was suspended or

14



incorporated into that ot the husband.” FEkalo v. Constructive

Serv. Corp., 46 N.J. 32, 8¢ {19e5) fciting 1 Blackstong,

Commentarios 8544270 Yel in 18€5, the bew Jeoscy Sudreme Court

refused -o embrace this longstanding view, concluding instead

trat a married woman could maintain a loss of consortium claim
in her own right. Id. at 90.

Finally, and perhaps most significantly 1n terms of Lthe

elements commoenly thoughi of as sentratl to marriage, the role of

“idal velal lons Delwiai

=
il

Ll

undergone an extraordinary shiflt,
With respect to sexual relaticns, the dHew Jersey Supreme

Court has explained that “the nature of marriage at a particular

time in history” supported Van implied matrimonial consent o

intercourse which the wife could not retract.” State v. Smith,

{1981 . Indeed, that presumptive consent had

[
[¥n]
LS
[

85 N.J.

3, 29
long been considered fundamental to the marriage right.
Nonetheless, in Smith, the Court recognized  that sucao  an
understanding of marriage had become “outdated and doubtful.”

Id. 21, As a result, the Court conciuded, a delendant

Iy

zccused of raping his wife could not “avoid prosecution for rape

like sexual relations, procreation  TOO has lomng  bzen

$ke
considered foundational 1o marriage. e the Chencery UoUrt
cpinad  iln 1909, “I[tihe controlling purpose of marriage 1s GO



enable the sexes tc gratify lawfully the natural desire for

procreation wnich has been ieplanted in them, that the race may

F N SN, e e e e E - : ; TG -
e preserved upon Lhe earth.” Raymonc  v. Bayrmond, % A0 430,

431 (Crn. 1909, Soe also Turney v. Avery, 92 N.J. Eg. 473, 474
(Ch. Div. 1921) ("1 do not hesitate to say that [procreation] is
trhe most importent cobject of matrimony, for without it the human
race itselfl would perish from the sarth.”).

n the last severa. decadss, however, courts have rejectad
Ple olave fhar procresticn isoan sssenbial marr Lages loperative.

In T. v, M., 100 N.J. Super. 530 (Ch. Div., 1968), for erample,

the court observed thar while procreation is an important end of
marriage, 1t is nobt an essential element of tae relationship.
“if the begerting of children were the chief end of marriage”
the court wrote, “it should follow that our public policy would
favor aﬁnullin' marriages in sterility cases where the fact of
sterility is unknown to the parties at the time of the marriage.
Eur o statute in this state permltis cnaulment 1n such cases.”
Td. at 533.

Fven furtner, where a spouse brought an action alleging

fraud because her hushand “insistf{ed] on naving children,

* The court continued: YIf either party may refuse to
comsumnate Lhe marriage, and still hold the cther in nhe pond of
matrimony, 1t 15 apparent that licentiousness would be
encouraged and promotedc, and we would become a race of

bastards.” Id.

16



L.

contrary to the express aqgreement of the parties prior to

marriage that they would not have chilcren,” the court annulled

tho marriage for fraud. Vol.3. v, MUJUB., 246 N.J. Super. 318

()

Lad
—
e
|
R
oo

(Ch. Diwv.

}--
L
ey
—

tapplving N.J.S. A, 2Bh134-1({d) " s
authorizazion of rullification for “fraud as to the essentials
of marriags”) {emphasis in the originai]. The authority to

determine the role of procrealion within the marriage rested,

found, wilh The marital

Za the  toregoing cdiaoEsion the hiscory of

marricge  in MNew Jersey 1s  one  of  ongolng transformallion.
Elemenls long thought of as essential to marriage have undergone

repeated, significant change. Yet, even with the extensive

-1l

transformation of rules governing marriage, there can be no

6

question that marriage, as the state’s most comprehensive formal

rechanism for recognizing adult partnerships, has remained bot

vizble as a legal status and desirable to the state’s resicents,
ircluding the plaintiffs in this action.

1



III. THE ESSENCE OF MARRIAGE TODAY FOR THE STATE LIES IN
THE INTERDEPENDENCE OF SPOUSES; THE SEX OF THE
MARRIAGE PARTNERS HAS NO LEGITIMATE RELATIONSHIP TO
THE STATE’'S INTERESTS.

Leflacting the sigeaificant historical shifl in ftne nature
of marriage, recent judicial commentary on the nature of maritatl

retationships relnfeiyss fLhat no .aC“epgablc connection existe

[

&1
I
o]

Dotween tne gifferent-sex  marriago rule and the

[
w

legitimate interests in the marriage relaticnship

describing o rolationship fhat  would zpprosimate &

-

Il

Formal marriage, the Mew Jzrscy Supreme Court losntifled mutual

support and comultmenl. as the essential element of ihe

& reilaticnship is . . . the undertaking
of a way of life in which two people commit to each
other, foregoing other liaisons and opportunities,
doing for each other whatever each 1s capable of
doing, providing companionship, and £fulfilling each
otner’'s needs, rinancial, emci.ional, physical, a&and
social, as bpest as they are able. And each couple
defines 1its way of tife and each partner’s expected
!

5O DWW Way.,

e

contriputicon te LL in

92-92  {2002).

L

In re Estale of Rococamonte, 174 W.J. 381,

£

Indeed, the State Eppears to emnbrace this roCus Or1

W

. . [ | 1
interdependency, describlng “eccnomlc support ard dependency” as

At
(]

“primary concerns of  the Statel” D-% Briel 47T

Torres v. Torres, 144 N.J. Super. 540, 543 {Ch. Div. 1976)}. Sce

zlse Gpiniore of the Justices Lo

60 (Mass. 2004y (describing civil marrvriage as ~a wholly secular

148



and dynamic legal institution, the governmental aim of which 1s
to encourage staple adult relationships for the good of tn
cedlvidoal o oard of  the community, espeoially 1tz chl dren” and

conciuding thaet “ltlne very nature anc purpose of clvii marrl

m

ge
. . renders unconstitutiocnal any attemplt to ban all same-sex

couples, & SAME—Sex couples, from entering into civil

LR

rarriage”:.

monte’ s recognlition thal the vital elenent of marriage

Fie ufial warong of the speuses dates Loty antadarzs The

=

last ftew years. For example, in granting a peiifion to annul &
marriage 1in wnich the spouses were capable of procreation but
not  sexual intercourse, the Chancery (Court explained that

‘[hlealth and happiness appear L0 be the touchstone” of

marriage. T. v. M., 100 N.J. Super. 530, 538 (Ch. Div. 1968) .

Likewisc, in addressing itself directly to the “aasentials” of

—
)
=
[
)
=
=
~
o]
<
[
%
=2
=

marriage,

(.S.B., 249 N.J. Super. 318,
320 (Ch. Div. 1991), recognized that "a determination of whether
a fraud goes to the essentials of the marriage must be decided
on a case-py-case basis.” Az tnc court explained, “[wlhat is

essential to the relationship of the parties 1n one marriage may

less significance in ancther,”  d.

265 N.J. Super. 462, 409-10 (Ch. Div. 1992)




This concern with mutual care is reflected in Lthe statutory

focus on insdring the- cornsent of the parties to the marriage and

f

on promeling Lhe pertners’ commitmenl Lo each olhaer ;L.
PRI ZA34-1(a)l-(e; (providing that & marriage can be

ruilified in the event of lack of capacity due to mental
condition, influence of intoxicants, lack of consent or duress,
or lack of sufficlent maturity as reflected by age); N.J.S.A.

SR- 3q-73.1(hy and {o) (including as conditions for determining

alitany o Malnbendrod awards the “oonLributlon by Sach parny
o the education, training or carning powsr of the othsr,” and

the “extent to which a party deferred achieving thelr career

1 re
oals’”).

1]

That marriage has come a long way from its gendered origins
in coverture is substantiated further by the evolution of

standards regarding parental rights in c¢hild custody disputes.

The changes in thisz area - from a oreference for fathers to a
vreference for wmothers to a sex-neutrat position - reinforce

that rhe sex-based marriage eligibility rule, an outgrowth of an
earlier era, can no longer reasonably be defeaded todsy.

i

Eariy on in custody disputes, as was true at common law

i

[

generally, New Jcrsey embraced the “genera: ruls . . . that th

bt

aim of father to the persons of nis infant children, 1s

o

o

aird, z1

naramount to those of the mother.” Laird V.

384, 388 {(E. & &. 1869) . Indeed, “[Zlhis rule 1s so© enfirely

20



axiomatic thalt it would be idle to cite authorities in 1ts

support.” Id. See also In_the Matter of Van Houten, 3 N.J. Eqg.

220, 226 (Ch. 1E83%) ("{Tihs natural right of fthe mother wust

yield *to ‘the will of the falther. It 1s peramount ~and

p
L

considered a conTinualion | of the father's authority.”};
Crossberdg, supra, at 235 ("Prerepublican Anglo—ﬁmerican raw
grantec fathers an almost unlimited right to the custody of
“heir minor legitimate children. Mecred in the medieval cguaticn

Gf, legal rilyghts with propsrty ownership, it assumsd Lhat  the

T

inrereste of children were best protected by making the father

the natural guardian and by using a property-based standard of

941

parental -fitnes
This absolute, seemingly “natural” rule favcring fathers,
however, gave way to a maternal presumption in child custody

disputes elaborated by statute and case law. See, e.g., Bennet

(3]

v. Bennet 13 W.o. Ea. 114, 116 (Ch. 18Bed) {referencing an 1860

nnat,

I

act mandating that children under sever remain in the custody of

their mother upon parental separation}; Rossell v. Rossell, 64
N.J. Be. 21, 23 (Ch. 1203) (“[T]in dealing with the custody of
an infant of tender years, especially 1f the infant. be a
daugnhter, under the general jurisdiction oI the <ourt, the

chancellor would, in gensral, award the custcdy to the mother

(1f not restrained by proois of unfitness)

21



Ihis preferance for mothers Temalned 1n force even after
botn the Jjudiciary and legislafure replaced the tender vyears

rule with the Vpest interests of  ths child” stancdara in the

12405 See Maver v. Mayer, 150 N.J. Super. 556, 562 (Ch. Div.
1977 {(“The ‘Desl interests’ standard was authoritatively

aqnounced in Mew Jersey in 1944 by the Armour decision [Armour

v. Armour, 133 H.J. Eq. 47, 51 (19443) and has since been

followad by our aourts.”). In Mayer, the court explained that

L

Torlhiis sranubory  granc ¢f  equal rights in ooth parencs S
custody etfectively reversed the holding of the common law
wherein the father had the preferred right to custody of nis

minor . . . .“ Id. at 564. It was not aimed, in other words, to

eradicate the Llender years doctrine. In Esposito v. Esposzito,

41 N.J. 143, 145 {1963}, decided well aiffer the overt shiit te
“he “pest 1ntercsts standard, the Naw Jersey Supreme Court
reiterared that “[clustody of & child of ‘tender years is

rormally placed witn the mother, 1f f£it.”7

More recently, though, the state’s courts have revisited

this once-“normal” preferencce for maternal care and have

concluded that rthis preference 1is not essentlal after all. In
Back v. Beok, 86 N.o. A%C, 485 (1%81:, the Court reewamined Tne

-

background presumpticons in place to guide cenfliicting rights of
parents and embraced a sex-neutral approach, concluding that

Lotk mothars and fathers are entitlec Lo “full and g=Enulna

[
[



involvement in the lives of their childrean following & divorce.”

ne Chancery Division addressed the maternal preference even

more  dirsctly, recogriizing  tnat noithor parent. should  be
praesured best solely on the basis of sax. See Mayer, 150 MN.J.

Super. ar 563-64. As Lthe court explalned,

Where hoth parents are suitable persons to have the
custody of thelr children and are devoted Lo them,
they should pe given as nearly equal. rights to the
custody of the children as is practical and compatible
with th= convenizsnce, education and welfare of the
chlildren, since it is against punlic pelicy 0o destroy
cr Limint thie relation ot parent and  child oand  the
‘ child is entitied o the love and fraining of both
parents.

Id. at 564 (quoting 2 Nelson, UDivorce and Annulment (2 ed. 19261}

Foa

% 15 17 at 256-57) .- Ses also Alan M. Gressman, New Jerses
’ I i I r i

Family Law § 13-1 (LEXIS 2004) (“"The law of child custody has

undergone - significant changes in recent years. The dramatic
social changes of the past half century have resulted in an
upsurge in cwstody disputes, in an increasing number of which
fathers have been awarded physical custedy and increased time-
sharing. Whereas in earlier years 1t was gensrally a foregone
conclusionn that the mother would be awarded custod oi the

children and that the father would bhe granted reasonable rights

1

of wvisitaiion, that 1s no lesger Trus in cases in which Lhe

T

father seriously pursuss custody.”j.

5

In contexzs further afield from marriage, the United States
Supreme Ccurt has illustrated repeatediy this same inclination



These shifts in custody rules and in the doctrine and law

that constitune marrizge underscore ther convaentional

B

andersteandings, whiile not to be Zdenigrated, canncet a2lone Justify
the continued enforcement of an otherwlse discriminatcry law or

doctrine. As Justice Holmes remarked, dissenting in Lochner wv.

New York, 198 U.5. 45 ({19G5), “che accident of our finding

certain opinions natural and familiar . . . ocughtt not fto
conclude  our judgment upeon the guestion whether statules
enbodying  them conflicr with Ehe Constitution of  Lhe Unalned

srates . Id. at /6 (Holmes, J., dissenting).® That is certainly

to revisit gendered rules and values oncea thought
unguesticnablie. For example, in tne jury service contexb, 1In

1961, the Court sustalned Florida’s law exemptlng women Lrom
jury service agalnst an equal protection challenge on the
grounds of women’'s “special responsibilities.” Hoyt v. Florida,
368 0.5. 57, €2 (1961) {describing women as “the center of home
and ram__y ife’y. Id. ct 61 €2. Yet not quite fiftcen years
1 ' e elf in Taylor v. Loulsiana, 419
ey 3, nuintaining that “{i]f it was evecr the case
that weomen were uncualified to sil on jurlies orIWQre 30 situeted
n

e of them should be reguired rto perform jury service,
thas time has long since passed.”  Id. at 537,

® The U.S. Supreme Court has taken this point to heart,
affirming in numerous cases that while history is & useful
starting point for analysis, the past alone cannot justitfy
retention of a discziminatory, exclusionary rule into the
future. See, e.g., Pacific Mut. Life Ins. Co. v. Haslip, 498
7.s. 1, 1€ (1991}_(“‘Iﬂ1ui*her the antiguity of & practice no
the fact of steadfest leglslative and judicial adherence to 1t
through the centuries insulates it from constitutional attack
. 7" datteratiorn in original) (guoting Williams v. Tllinois,
39% U.g. 235, 239 (1970)): Marsh v. Chambers, 463 U.5. 783, 79D
(1983} (“Standing alone, historical patterns cannot justify
contemporary wviolations of constitutlional guarantees . . . R
Welz w. Taw Comm’n, 397 U.S. €64, €78 (1270} (“IL i3 ohviously

i
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the case nere, where the different-sex eligibility requirement
reflects the view of marriage as a gendered stauus that has been

The
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tocus of both the courts and the legislature 1is now trained

instead con the spouses’ commibtment to cach other, a factor that

H

haz no concelvabie leglitimate connection to the sex of the
marit.al partners.

[F'inally, evern  having urndergone  cnovmonus  Ytransformatiorn,
T ans g st benab Ly Fias survived, U hiz bBlesrorioal
evidence suggests that marriage will conlinue well into the
future. Changes to discriminatory, albelt familiar, marriage
rutes have oucu*red repeatedly during the last two ceniuries yet
both the State and its reéidents continue to ewbrace marriage as
an invaluable legal Status. for interdependent couples.
Accompanying each set of changes to marriage have been cries of
darger tao tha institutLon of merriage, as illuztrated &above in

the objections raised to the Married Weomen’s Property Act and by

correct that no ong acguires a vested or protected right in
violation of the Constitution by long use, even when that span
of time covers our entirs national existence and indead predates
it.”). Perhaps Oliver Wendell Holmes put the point besf, writing
in 1897 that "[i]t 1s revolting to have no better reason for a
rule of law than thal so 1t was laid down in the time ol Henry

1v. It is still more revolting if [its foundation hasl] wanished

LYH% f$ngel and the rule 1WP } P raists from blind imitation of
the past." Justice Oliver Werdell Holmas, T '

i) Harv. L. Rewv, 457, 4 (_89ﬁ

[R]
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the argumencs of deferdants’ amici. Sea e.q., Brisf Amici
. -\r

Curiae of The HNew Jersey Ccalition to Preserve and Frotect

Varriage, et a.. at £1 larguing that the sex-basad marr.zage

restriction 1is anded “lor thz benefit of sociefty and its
children”) . Az the Massachusetts Supreme Judicial Court

chserved, “Jallermsz about the imminent erosion of the ‘natural’

order of marriage Were zounded over t.he cdemlse of

aclimiscegenation laws, the cxpansion of the righls of marriad

” Goodridys o

WO, and Lhe introdacticn ol no-fault divorce.

Dep’t of Pub. Health, 440 Mass. 309, 340, e N.E.2d 941, 967

(Mass. 2003) (footnote omitted). But, that court added,
“[miarriage has survived all of these transformations, and we
have nc doubt that marriage will continue to be a vibrant and
revered institution.” Id. Likewise, in Wew Jersey, the Sex—
baéed eligibility rule is now an artifact of & long-dliscarded
cendered ordering of marriage; history demonstrates for us that

marriage will survive the invalidation of this rule just as it

has survived changes to so many anachronistic rules in the past.



CONCLUSION

Ls illustrated above, the history of marriage has bszen one

o f cvolation, not of srtatia Lmmutablility, Wit

|(5T=1 0 A RO

IL._l
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surviving innumerabis changes Lo its cors rules cver fthe
two centuries. These changes to the institution of marriage

lefr the current different-sex mwarriage rule

over time

without any legitimate relationsnip Lo the concerns of falrness,

equality and interdependence toat  are marriage’s CoOnLemporary

urderpinnlngs.  As A resalt, amici respecttully wurgs this Court,

in keeping wilh the tradition of colrts rejecting marriage rules
that no longer have a plausible basis, to reverse the decision

below ard reject the sex-pased restriction 1in New Jersey's

marriage law.

rospectfully submitted,
WEINSTETN SNyDER LTNBEMANN SARNO
i Frofessional Corporation

Novenper 5, 2004
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APPENDIX:
BIOGRAPHIES OF PROFESSORS OF THE HISTORY
OF MARRIAGE, FAMILIES, AND THE LAW

Peter W. BRardaglio, Ph.D., is a professor of history at

Ithaca College. He 1s the author of Reconstructing the

Household: Families, Sex, and the Law in the Nineteenth-Century

South {(University of North Carclina Press, 1995), which won the
.1996 James Rawley Prize from the Organization of American
Historians for best book published on the history of race
relations in the United States. Bardaglio has also published
numerous articles and essays on .race and gender in the
nineteenth-century South as well as on families and public policy
in the United States.

Norma Basch is a professor of history at Rutgers University.
She has written extensively on marriage and domestic relations in
nineteenth-century American law, including a recent book on the
history of divorce published by the University of California
Fress. She teaches courses on gender history, women's history,
and American legal history in both the undergraduate and doctoral
programs at Rutgers.

Nancy F. Cott is the Jonathan Trumbull Professor of American
History at Harvard University and the Pforzheimer Foundation
Director of the Schlesinger Library on the History of Women in

Emerica =2t the Radcliffe TInstitute for Advanced Study. Her

research and teaching concentrate on the history of women and of
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gender relations in the United States. Her interests have ranged
from family structures, women's rights, and feminism, to the role
of gender in political institutions and cltizenship. She 1s the
author or editor of seven books, the most recent of which is

Public Vows: A History of Marriage and_ the Naticn (Harvard

University Press, 2000).

Peggy Cooper Davis 1s the John 8.R. Shad FProfessor of
Lawyering and Ethics at New York University School of Law. She
is a former family court judge and has published widely on family

and child welfare issues.,. Her book, Neglected Stories: The

Constitution and Family Values (New York: Hill and Wang, 1997),

was a pathbreaking analysis of the constitutional position of the
family.

Nancy E. Dowd is Chesterfield Smith Professor of Law at the
University of Florida Levin College of Law, where she teaches in
the areas of family law, constitutional law, and gender and the
law. She is the author of many articles in the area of family

law and two books, Redefining Fatherhood {New York University

Press, 2001) and In Defense of Single Parent Families (New York

University Press, 1997).
Ariela Dubler is an associate professor at Columbia Law

School, where she teaches legal history and family law. Her

ACo-



research and writing focus on the history of marriage and
nonmarital relations.

Linda Gordon is Professor of History at New York University
and Vilas Distinguished Research Professor Emeritus at the
University of Wisconsin. She is the author of three books and
the editor of two books on the history of social policies
regarding work, family, and gender. Her most recent boock, The

Great Arizona Orphan Abduction (Harvard University Press, 1999),

won the Bancroft prize for best book 1in US histeory and the
Beveridge prize for best book on the history of the Americas.
Robert W. Gordon 1s Chancellor Kent Professor of Law and
Professor of History at Yale University. He teaches courses on
Bmerican Legal History and has written extensively on the history
of law requlating relationships in the household and workplace.
Michael Grossberg is Professor of History and Law at Indiana
University, Bloomington and . Editor of the BAmerican Historical
Review, His research focuses on the relationship between law and
social <change, particularly the intersection o¢f law and the
family. He has written a number of books and articles on legal

and social history. His 1985 bock, Governing the Hearth: Law and

the Familv in Nineteenth-Century America ({University of HNorth

Carolina Press, 1983) won the Littleton-Griswold Prize in the

Co-3



History of Law and Society in America given by the BAmerican
Historical Assoclation. He also served as a consultant on

Studies in Scarlet: Marriage and Sexuality in the United States

and the United Kingdom, 1815-1914, a digital collection of legal

materials produced by the Research Libraries Group.
Hendrik Hartog is the Class of 1921 Bicentennial Professor
of the History of BAmerican Law and Liberty at Princeton

University. He 1is the author of Man and Wife in America: A

History (Harvard University Press, 2000) and other works on the
legal history of marriage and the family.

Martha Hodes, Ph.D., 1is Asscciate Professor of History at

New York University. She is the author cof White Women, Black

Men: Tllicit Sex in the Nineteenth-Century South (Yale University

Press, 1997} and the editor of Sex, Love, Race: Crossing

Boundaries in North American History (New York University Press,

1999) . She has served several terms as the Director of the
Program 1in the History of Women and Gender at New York
University.

Nancy Isenberg, Ph.D., is Associate Professor of History and
Co-holder of the Mary Frances Barnard Chair in Nineteenth-Century
American History at the University of Tulsa. She has written and

edited books and published many articles on legal and gender
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issues. Her book Sex and Citizenship 1n Antebellum America

(University of North Carolina, 1998) was awarded the 1999 book

prize from the Society for Historians of the Early Republic.

-

inda K. Kerber is May Brodbeck Professor in the Liberal
Arts and Professor of History at the University of Iowa. She also
holds an appointment as Lecturer in Law at the University of Icwa

College of Law. Her most recent book, No Constitutional Right to

Be Ladies: Women and the Obligations of Citizenship (Hill and

Wang, 1998), won the Littleton-Griswold Prize of the American
Historical Association for the best book 1in U.S5. Legal History.
She is a past president of the American Studies Association and
the Organization of American Historlians and a Fellow of the
American Academy of Arts and Sciences.

Elaine Tyler May 1is Professor of American Studies and
History at the University of Minnesota. She has served recently
as President of the American Studies Assoclation and &as the
Distinguished Fulbright Chair in American History at University
College, Dublin, Ireland. She has published several books and
articles on marriage and divorce, the Cold War era, women and the
family in the United Stateé, the history of sexuality and
reproduction, and the relationship between private life, politics

and public policy.
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Linda McClain 1s Rivkin Radler Distinguished Professor of
Law at Hofstra University School of Law. She is a former Faculty
Fellow in Ethics at the Harvard University Center for Ethics and
the Professions. She teaches and writes in the areas of family
law, jurisprudence, property, and welfare law.

Martha Minow 1is Professor of Law at Harvard University,
where she teaches family law and other courses. She is the co-
aditor of a casebook on women and the law, the author of numerous
articles and book chapters on the history of family law, and a
supervisor of numerous doctoral and masters degree students
working on family law and its history in the United States and
elsewhere.

Steven Mintz is John and Rebecca Moores Professor of History
at the University of Houston and a member of the board of
directors of the Council on Contemporary Families. His books

include Domestic Revolutions: A Social History of American Family

Life (Free Press, 1889).

Peggy Pascoe is Associate Professor and Beekman Chair of
Northwest and Pacific History at the University of Oregon, where
she is completing a book on the history of miscegenation law in
the United States from 1860 to 1967. Among the articles she has

written on the topic of marriage law is Miscegenation Law, Court
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Cases, and Ideologies of 'Race' In Twentieth-Century America

{Journal of American History, June 1886).

Elizabeth H. Pleck, Ph.D., is Professor of History and Human
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