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INTEREST OF THE AMICI

Amici are New Jersey’s largest and most prominent statewide
orgqnizations whose primary mission is to advance the civil
rights of the 1ésbian, gay, bisexual, transgender, and intersex
(hereafter “LGBTI”) community. Garden Stafe Equality has more
than 7,500 members and represents the approximately 875,000 LGBTI
residents of New Jersey, as well as our straight allies.

Garden State Equélity, LLC, is a New Jersey Continuing
Political Committee that supports pro-LGBTI issues and candidates
in New Jersey at the state and local levels. The not-for-profit
Garden State Equality_Educational Fund, Inc., has an educational
mission: to educate New Jersey citizens and their governmental
leaders about the challenges faced by members of the New Jersey
LGBTI community in their quest to obtain equality under the law.
Céntral to the Garden State Equality Educational Fund’'s work is
educating citizens and leaders on the need for marriage equality
for same sex couples. |

Though each organization is legally separate, they have
joined together as “Garden State Equality” to advance their
similar interests in this case. |

Amici, separately and together, have been at the forefrént
of addressing many of.the most visible and horrendous examples of
discrimination seen in New Jersey in the last few years. For

example, Garden State Equality has led the recent public fight to

1



ﬁave Ocean County Freehclders adopt pension benefité for
Lieutenant Laurel Hester and other gay and lesbian law
enforcement and other personnel, and te educate citizens about
the basic issues of fundamental fairness and equality at issue.
Garden State Equality counts amcng it members both
“gtraight” and LGBTI citizens. Straight New Jersey citizens, the
backbone of our state's prqgressive tradition, are far more than
a token presence in our crganization. Garden State Equality's
leaders and financial supporters are from the straight and LGBTI
communities, and its aggressive grassroots outreach is to both
communities equally. Garden State Equality passionately
advocates for expanding the LGBTI rights movement beyond its base
by demonstrating that the civil rights sought by our community

are nothing more than the civil rights which should be extended

to all citizens of cur State pursuant to the.New Jersey State
Constitution.

The separate Garden State Equality Educational Fund, which
does not engage in political activity, produces public-education
programs like ﬁhe'renowned town meeting series Supporting
marriage for lesbian and géy'couples: *New Jersey: A State That
Doesn;t Hate.” Since January 2003, over 8,000 New Jersey.
citizens have attended Garden State Equality’s events across New

Jersey in support cof marriage equality.



The primary goal of Garden State Equality at this moment is
obtaining the right for same sex couples to marry just like
others similarly situated in society. Many of these couples,
single personé and their families are members of Garden State
Equality.

Like the plaintiffs, many Garden State Equality members and
supporters are in loving same-sex relationships and are committed
to each other, with many are raising children together as happy
families. Like the plaintiffs, the State of New Jersey continues
tec deny them £he right to marry and, in doing so, continues to
“demean and degrade their families by keeping them in an inferior

status.



SUMMARY OF ARGUMENT

These amici describe and argue in Point I the failings of
the Domestic Partnership Act (*DPA”). In contrast to the State’s
arguments, and those of the majority in the Appellate Division,
the DPA provides eligible couples with a minuscule portion of the
rights available to married coupies. The DPA neither ameliorates
the discrimination suffered by same-sex couples nor gives them
many of the rights availéble’to different sex couples.

The DPA alsc has made it legally permissible to discriminate
against New Jersey citizens based on their sexual orientation
where they previously had rights to actionable claims for this
discrimination. This has_beeh accomplished by giving municipal
entities immunity from liability under the Law Against
Discrimination when they deny pension and health benefits to
domestic partners of employees. Even in the private sector,
hospitals in New Jersey have cited the exclusion of domestic

partners from marriage as a reason to deprive them of the most

basic human rights.

In théir brief, these amici provide publically-documented,
real life, tragic examples of this sort of discrimination. Yet
these events would not have occurred and would not occur in the
future if all New Jersey citizéﬁs could marry the person of their

choice, without regard to their spouse’s sex.



" In other situations, we have seen various cases testing the
reach or limitations of the Domestic Partnership Act that achieve
different results. Cases involving presumed parentage of
children born to a domestic partner as the result of alternative
insemination techniques have reached opposite results. Other
cases show an expansive view of the rigﬁts available under the
Act involve real estate tax exemptions for disabled veterans and
loss of.consortium rights for partners of injury victims.

The problem is that litigation like this will continue for
years to come, especially with all the uncertainties and holes in
the DPA. The desire of gay and lesbian couples to secure as muich
security and protection as they can from the DPA will continue to
result in conflicting decisions. This will most certainly cause
an undue burden on the courts and the justice system. Any
attempt to legislate away the discrimination and harms caused by-
the State’s statutory prohibition against'marriage for same sex
couples will fall short of what the New Jersey Constitution
demands and will burden the courts with more litigatién.

The State argues in its brief that the decigion of the
Massachusetts Supreme Judicial Court rejecting that state’s
unconstitutional ban on marriage equality created a "firestorm of
proteét" and resulted in chaos in that state..ggg Dbi-2, § 35-38,
42-43. The State also suggests that Massachusetts is on the

brink of overturning that decision. See Dbl-2, 9 35-38, 42-43.
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In fact, nothing could be further from the truth. Massachusetts
has embraced marriage equality and, as the discussion in this

Brief will show, New Jersey will embrace it as well.



LEGAL ARGUMENT
POINT T

THE DOMESTIC PARTNERSHIP ACT LACKS CLARITY AND HAS LEFT
A TRAIL OF CONFUSION, DISCRIMINATION AND DISAPPOINTMENT
FOR THOSE WHO HAVE JOINED TOGETHER TO ACCEPT ITS MINUTE
LEGAL PROMISE.

A. New Jersey's Domegtic Partnership Act now provides same sex
couples approximately 10 of the 1,138 substantive rights
accorded to married couples,

The Domestic Partnership Act (hereinafter “DPA” or the

“paef), N.J.G.A. 26:8A-1 et seq., hailed upon enactment as a
great advance for gay and lesbian civil rights, is actually not.
The Act made New Jersey the fifth state in the United States to
provide recognition of, and give some legal rights to gay and
lesbian couples. The Act was_not marriage by any means, but was
celebrated at the time as a giant step for humankind.

Through early December 2005, more than 3,680 couples have
registered as New Jersey Domestic Partners. 365Gay news staff,

New Jersey Moves To Expand Domestic Partner Law, Dec. 2, 2005, at

“http://365gay.com/Newscon05/12/120205njPartner. htm (last visited
Jan. 17, 2006). This is done in a semblance of hope of best
protecting their families and each other from the otherwise harsh

forces of state law.

' See Gov’'t. Accounting Office (GAO) Report to Senator
 Frist, available at http: //www.gao.gov/new. items/d04353r . pdf
(last visited Jan. 18, 2006)



Naw Javraay!s Domestic Partnership Act has proven to be the
national paradigm of how a half-step civil-rights law — one that
still denies gay couples the freedom to marry — can fall flat on
its face. Time and again in the past year, hospitals, county
governments and other institutions in New Jersey have cited the
exclusion of domestic partners from marriage és.a reason .to
deprive them of the most basic human rights. See Certification
of Steven Goldstein, dtd. January 26, 2006, at 19 23-36.

The Act is being amended at the pace of a glacier's creep.

In the majority Appellate Division opinion, Justices
Skillman and Parrillo.erroneously state that same-sex couples

"may enter into domestic partnership unions under the Domestic

Partnership Act that entitle them to many of the same legal

benefits enjoyed by married opposite-gex couples.” Lewisg v.
Harris, 378 N.J. Super. 168, 194 (App. Div. 2005) (emphasis

added) . The key word in that misstatement is "many, " which

- should instead read "a minuscule.portion." It clearly is a

misihterpretation of law to qharacterize the-prqvision of
approximately ten (10} rights (actually eight (8) at the time the
majority opinion was handed down) és anything akin to marriage
like. It is not even marriage-lite.

Likewise, the State’s opposition brief states that, in
passing the Act, the Legislature “ameliorated” Qmany of the harms

alleged in the Amended Complaint.” (Dbl, 2, 9.) The State also
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asserts that the DPA provides “many of the protections and
benefits aécor&ed to married couples.” Id. at 8. Thereafter,
the State recites a complete list of the rights grantéd to
Domestic Partners under the DPA, but accomplishes this listing in
only two pages of its 60-page brief.

The feeling of Domestic Partners can be succinctly summed up
by Eddie Bennett and Chrlstopher Bellis, the twenty second couple
registered in the State on June 10, 2004. They stated to an
Associated Press Reporter fhat life has not changed much since
they registered, "I felt like I was getting a dog license,"

Bennett said. See Gecff Mulvihill, After vear of domestic

partnership, push grows for gay marriage, PHILADELPHIA INQUIRER,

July 9, 2005, at http://www.miami.com/mld/philly/news/
12097165.htm (last visited Jan. 22, 2006).%? For maﬁy of those
individuals who have chosen to register as domestic partners, it
seemed to establish merely a ﬁbusiness arrangement." Janon

- Figher, Gays In New Jersey Sign Up For Domestic Partner Law, N.Y.

TiMeEs, July 11, 2004, Metro section at 33; see also Gay Couples

Push For Right To Get Married, THE RECORD OF BERGEN COUNTY, July 10,

* This Associated Press article was also printed in New York
Newsday at http://www.nynewsday. com/news/local /wire/newjersey/ny-
be-nj--domesticpartnersh0709jul09,0,1100509.story?coll= =ny-region-
apnewjersey (last visited as cached page at
http://64.233.187.104/search?q=cache: jPa¥Y4rhKeEMJ : www.nynewsday . c
om/news/local /wire/newjersey/ny-bc-nj--
domestlcpartnersh0709]u109,0,1100509.story63Fcol1%3Dnymregion—
apnewjersey+%22geoff+mulvihill%22+rosal ind+partnershl=en)
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2005, at A3 (“[Then] -Assemblywoman Loretta Weinberg (D-Teaneck),

said that although she is often thanked for pushing through the

(omectic partnoranip 12y, ona A8ATE hear from gay people who

think the law is enough.”}

The feeling of obtaining a Domestic Partnership was also
poignantly portrayed by former New Jersey résident Helen Zia in
her Declaration to the California Superior Court in City and

County of San Francisce v. State of California, Proceeding No.

4365.°?

Lia and I registered as Domestic Partners . . . . It was
like getting a dog license. In fact, I think we may have
been standing in the same line that you stand in to get
a dog license. The form locked 1like something from an
office supply store, and it cost about $10 or 515.
I€ was symbolic to us, but not to anvone else. We had no
celebration at the time, and though we told our families,
the act of registering as domestic partners had no real
meaning to them. Whenever we told people we were
partnersg, they would ask, ‘Partners in what business?’ .
Our families, colleagues and friends began to see
us as a couple, but it wag gtill far from what it would
have been in ocur families' and friends' eves if we could
have married.*

Even the N.J. State Bar Association (NJSBA) weighed in on

the inherent inefficiency of the DPA at the time it was enacted,

* Declaration of Helen Zia, City and Countv of San Franc1sco
v. State of California, Proceeding No. 4365, { 5, at
http://www.sfgov. org/51te/uploadedf11es/01tyattorney/
pressreleases/HZ-DEC.PDF (last vigited Jan. 14, 2006) (emphasis
added) .

4 1d.

10



stating in a December 17, 2003, letter from then-NJSBA Presgident
Karcl Corbin Walker to Governor McGreevey:

The NJSBA supports a generic bill that brings justice to
any segment of the population, both young and old, denied
the legal benefits that people who are currently married
enjoy. A-3743 is defective in many ways and requires
further deliberative analysis. The New Jersey State Bar
Association stands ready to assist the Governor and
Legislature in crafting appropriate legislatiocn.

See Dec. 17, 2003, correspondence from then-NJSBA President Karol
Corbin Walker to the Governcr, letter on file with Amici and the
New Jersey State Bar Association.

We expect that the NJSBA will address other salient issues
as amicus curiae in the instant matter and provide legal discus-
sion of how the DPA poses grave consequences for attorneys and
“their gay and lesbian clients. These families must. now expend
considerable resources in an impossible effort to chase down the
civil rights and protecticns that come with the word “marriage.”
B. The Domegtic Partnership Act inserted a Trojan Horse
provision into the Law Against Digcrimination that allows county

and municipal governmentg and private emplovers to discriminate
against same-sex couplegs and exempts each from liabilitvy.

Originally enacted in 1945,.the New Jersey Law Against
Discrimination {hereinaftef “LAD") was defined by the New Jersey
Legiglature as “[aln act to protect all persons in their civil
rights; [and] to prevent and eliminate practices of discrimina-
tion against certain persons . . . .? and_eventuaily was amended
in 1991 to protect gays and lesbians by including “affectional or

sexual orientation” as a prohibited basis for disgcrimination.

11



P.L. 1945, c. 169; P.L. 1991 (eff. Jan. 18, 1992), c. 519;
currently codified at N.J.5.A. 10:5-1 et geg. The New Jersey
Domestic Partnership Act® (hereinafter “DPA" or “Act”) amended
the Law Against Discrimination to include “Domestic Partner”
status as a protected (and actionable) class. P.L. 2003, c. 246;
N.J.S.A. 26:8A-1 et seq.

In drafting the Domestic Partnership Act, the Legislature
carved a large hole in the Law Against Discrimination. The
carve-out allows counties, municipalities.and private employers
to discriminate against gay and lesbian couples in phe provision
of healthcare, pension and other benefits with impunity. See
N.J.S.A. 26:8A-11(b) (“Notwithstanding any other provisions of
law to the contrary, the provisions of subsection a. of this
section shall not be deemed to be an unlawful discrimination
under the "Law Against Discrimination® . . . }. The most recent
example of this can be seen in the Ocean County Freeholders who
denied domestic partner beneflts to a long-serving law enforce-
‘ment officer dying of cancer - just because they éould. See
Goldstein Certif. at 1Y 25-209.

The effect of this Trojan Horse cannot be stated more

strongly. The New Jersey Legislature addresses the importance of

same-gex families in the DPA legislative findings, but has with-

> P.L. 2003, ¢. 246; N.J.S.A. 26:8A-1 et seq.

12



drawn important legal protections and remedies. The State Legis-
lature has made it legally permigsible to discriminate against
New Jersey citizens based on their sexual orientation where they
previously had rights to actionable claims for this discrimina-
tion. Such prima facie discriminatory provision invokes compari-
son to Colcorado’s Amendment 2, the ill-fated subject of the U.S.

Supreme Court’'s landmark ruling in Romer v. Evans} 517 U.8., 620

(1996) (holding as unconstitutional a provision that barred gay

men and lesbians from petitioning government for diggrimination

protections. )

Garden State Eguality, as the State’s highest profile civil
rights organization advocating for the legbian, gay, bisexual,
transgender, and intersex cemmunity, respectfully submits two
documented episodes of the failure of the Act, out of the many
terrible storieg in which it has been invelved since the
enactment of the DPA. See Goldstein Certif. at 19 3, 8-11, 20,
25-35, and infra.

C. Failure of the Domestic Partnership Act: Rosalind Hegas and
Paula Tong, New Jersey residents and partners in a Vermont Civil
Union recognized as a domestic partnership in New Jersey,
nonetheless are denied recognition as a couple by a New Jersey
hospital during a medical emergency — demonstrating that neither

the labels of “civil union” nor “domestic partnership” have
consistent efficacy in the real world.

Rosalind Heggs and Paula Long of Camden, have been together

fourteen (14) years and were joined together in a Vermont Civil

13



Union on September 8, 2001. New Jersey’s Domestic Partnership
Act provides that their out-of—state union is to be treated as if
it were a Domestic Partnership.® N.J.S.A. 26:8A-1 et seq. See

Associated Press, Push grows for gay marriage in N.J., PHILADELPHIA

INQUIRER, am http://www.miami.com/mld/philly/news/lz097165.htm
(last visited Jan. 18, 2006).

Ms. Heggs,-suffering from pneﬁmonia, eéntered Our Lady of
Lourdes Medical Center in Camden, New Jersey,.in March 2005. The
doctors diagnosed her with heart, lung and kidney failure and
gave her three days to live. As her condition worsened,'Ms;
Heggs losgt the Ccapacity to consent to doctors' insertion of a
tube that could prolong her life. Id.

Ms. Long provided to the hospital the paperwork.that shows
hér and Ms. Heggs are domestic partners under New Jersey law.
The hospital refused to recognize the papers or the law. Indeed,
Ms. Long had brought with her a copy of the New Jersey domestic

partnership statute and presented it on the spot, pointing to the

relevant sections. The hospital, likely unfamiliar with the law

(or perhaps worse, openly discriminating) told Paula that only

Ms. Heggs’ bloOd_reiatives in Maryland qualified as next of kin.

® The DPA provides, at N.J.S.A. 26:8A-6(c), that “[a]
domestic partnership, civil union or reciprocal beneficiary
relationship entered into outside of this State, which is valid
under the laws of the jurisdiction in which the partnership was
created, shall be valid in this State.® :
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They later apologized for denying Paula’s right to make medical
decisions.

Most poignantly, the hospital staff removed Ms. Hegas'
civil-union ring and placed in the hospital safe, refusing to
give it to Ms. Long despite her reguest. Id.

The glaring problem that Ms. Heggs’ and Ms. Long’'s situation
highlights is that legislative creations such as domestic part-
nerships place gay men and lesbians.in a legal netherworld — a
separate category'that, unlike marriage, is either unknown or
unfamiliar t£o most. Often these situations require that a
domestic partner retain legal counsél to enforce their rights
under the Act. Even where a medical facility does not discrimi-
nate intentionally, but is merely ignorant of the law, precious
mements slip by, and possibly a life, when a domestic partner

must educate or sue in order to make decisions for their incapa-

citated partner.

D. Failure of the Domestic Partnership Act: Police officer
Lieutenant Laurel Hegter, in the final months of her life, and
her registered domestic partner Stacie Andree, endured admitted
sexual-orientation discrimination by the Ocean Countyvy
‘Freeholders, who relented only after intense public and political

presgure.

The most glaring example of wholesale discrimination using
the Legislature’s hole in the Law Against Discrimination is the
Ocean County Freeholders’ repeated denial of domestic partner

benefits to a long-serving law enforcement officer dying of
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cancer. This horrendous injustice played out in local, national
and international media outlets and made Lieutenant Laurel Hester
of Ocean County, New Jersey, the most famous legbian police
officer in the United States.’

Lieutenant Hester has final-stage, metastasized lung cancer
and has a few months to live. The cancer has spread rapidly and
has deposited tumors in her brain. When Lieutenant Hester heard
about her cancer last fall, she sought health and pension
benefits for her same-sex partner, Stacie Andree, just as any
dying person would seek for his or her surviving spouse. See

Tristan Schweiger, QOcean Freeholders reject gay workers dyving

wish, County will not allow partner to receive benefits, THE Pruss

OF ATLanTIC CITY, Dec. 8, 2005, at http://www.pressofatlantic
city.com/news/local/ocean/story/5751976p-5769221c.html (last .
visited Jan. 16, 2006)}.

Ocean County Freeholder John Kelly maintained that granting
Doﬁestic Partnership benefits would “violate the sanctity of

marriage.” ee Margaret ¥, Bonafide, Two counties back domestic

partner benefits, ASBURY PARK PREss, Dec. 4, 2005, at

http://www.app.com/apps/pbcs.dll/article?AID=/20051204/NEW803/512

? According to a January 16, 2006, search of Google Internet
search engine at http://www.google.com the search term “Laurel
Hester,” returns more than 38,000 pages of results, demonstrating
how widely Lieutenant Hester has appeared on the Ihternet,
television, radio and in newspapérs around the world.
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040421 (last visited Jan. 16, 2006). On that same basis, the
five-member Ocean County Board of Freeholders continued to deny
pension and health benefits to Ms. Andree even though Lieutenant
Hester spent twenty-four (24} years protecting the county,
including the Freeholders: "I héve been a police officer over 25
yearé and with Ocean County for 24 years," Hester said in
December 2005. "That is a long time to be in the closet. I
would not have to be here to announce my sexual orienﬁation [if
the county folldwed the same benefits package afforded to state

employees] . ” ee Margaret F. Bonafide, Tourism boycott

threatened Gay rights group angry over refusal of partner

benefits, AsBuRY PARK PRESS, Dec. 8, 2005, at http://www.app.com/
apps/pbecs.dll/article?AID=/ 20051208/NEWS/512080465 (last visited
Jan. 16, 20Q6).

Lieutenant Hester made an appearance before the Freeholders
by video on January 18, 2006, as she was too weak from chemo-
therapy'treapments and illness to attend in person. Therefore,
she made her plea to the.Freeholders supported by her fellow
officers and other county and state leaders. See Damien Cave,
Dying Officer Again.Turned Down orn Benefits for.Comgénion, N.Y,
TiMES, Jan. 18, 2006, at http://www.nytimes.com/2006/01/15/
nyregion/l9bénefits.html (last visited Jan. 23, 2006) (“Rejecting
an emotional videotaped plea from a lesbian-police lieutenant on

the verge of death, Ocean County's Freecholders declined once
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again on Wednesday to approve a resolution that wouid let county
employees pass on theixr pension benefits to domestic partners.
For more than a year, thé Freeholders have repeatedly refused to
consider the resolution, and their opposition has become
increasingly controversial over the past few months.”) Video of.
Lieutenant Hester’s appearance before the Freeholders can be
found at http://www.gardenstateequality.org/hester.htm (last
visited Jan. 23, 2006).

The Freeholders’ treatment enraged millions across New
Jersey, particularly as the tragedy was occurring in a state that
is one of most socially progressive places in the country. Reli-
gious, police prdfessional and legislative leaders condemned the
Freehclders for their heartlessness. id.

The irbny of this story is that the heartless and insensi-
tive behavior of the Ocean County Freeholders proves the ineffi-
cacy c¢f the Domestic Partnership Act and highlights the hole that
the State legislature carved out of the Law Against Discrimina-
tion. This hole allows each county’s leaders to pick and choose
which citizens get equal rights and which do not, which relation-
ships are worthy of protection and which are not. In fact, under
the discrimination exemption, counties are now free to articulate
that sexual orientation is the basis of théir discrimination and
they remain immune from a challenge under the Law Against Discri-
mination.
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If New Jersey had marriage equality, this t;agic saga would
never have taken place. Lieutenant Hester's partner Stacie
Andree would have gotten benefits automatically. Lieutenant
Hester will very likely die before the Court comes down with its
decision in this matter which makes the Freeholders’ cruelty so
much mofe grotesgue. To watch a 1ong—éerving law enforcement

officer forced to beg for equal rights from her deathbed, while

denied again and again, struck a chord with many and provi&e
literal black and white evidence of the pervasive tentacles of
discrimination that still exist in our society.

The Ocean County Freeholders, though they eventually gave
into political pressure and granted benefits, robbed Lieutenant
Hester of her dignity and the comfort of the peaceful passing
that each human being hopes té have at the end of their days. See

Damien Cave, Deal Would Let Dying Officer Leave Pension to

Companpion, N.Y. TimMes, Jan. 22, 2006, at http://www.nytimes.com/
2006/01/22/nyregion/22partner.html {last visited Jan. 23, 2006);

see also FOR DYING OFFICER, HEARTENING NEWS, Qcean officials are

expected to grant partner benefits, STAR-LEDGER, Jan. 22, 2006, at

A-1.

The publicly reportéd casés of Laurel Hester and Rosalind
Heggs demonstréte how marriage.is the only.currency of commitment
the real worid univeréally understands and accepts. Anything

less than wmarriage, including merely adding rights to the

19



existing law without calling it marriage, will always give
someone in authority thé legal pretext to séy, “You are not
married.” As reports on Lieutenant-Hester and Ms. Heggs
document, in the real world only the label of marriage will make

a gay civil rights law work.

E. The Domestic Partnership Act strains already limited
resources of an overburdened New Jersey court svaten.

If this situation is allowed to remain as is, it will
continue to diminish the effectiveness of the Law Against Disgcri-
mination, usurp the massive authority of that statute which this
Court has held in the highest regard, and create years of litiga-
tion and.ultimately waste tens of thousands of hours and millions
of dollars of resources within the New Jersey court system.

Already we have-seen vafious cases testing the reach or

limits of the Domestic Partnership Act, sometimes with differing

results. In Hennefeld v. Tp. of Montclair, 22 N.J. Tax 166
(2005), a éuccessful claim was brought for a 100% disabled
veteran's pfoperty tax exemption granted on property o&ned
jointly by an ﬁonorably discharged disabled veteran and his same-
gex registered domestic partner as joint tenants with right of
survivorship. Such a right does not arise within a strict
reading of the DPA, but the Honorable Vito Bianco, J.T.C.,
undertook a thoroughly researched discussion and opinion that is
a credit to the judiciary. Faéing little opposi;ion from the
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Township of Montclair and the Stéte's Attorney General's Office,
the plaintiff Domestic Partners' ownership interest in their home
was held to be treated in the same fashion as was "accorded to
married couples."

In the recently published opinion of the Honcrable Patricia

Talbert, In re Parentage of the Child of Robinsgn,  N.J. Super.

___¢ 15 N.J. Lawyexr 159 (Ch. Div. Dec. 28, 2005}, the trial court
in Essex County held that under the artificial insemination
section of New Jersey Parentage Act; parentage of child born to

lesbian’s domestic partner is presumed. But gsee In re Birth of a

Child to Jean Elizabeth Mosesg, No. FD-12-226-06C (Middlesex

County), Aug. 2, 2005 (Oral Decision) (trial court in Middlesex
County refused to find presumed parentage for the domestic
partner of the non-birth mother under same or similar circum-

stances as in Parentage of the Child of Robinson, sgupra

[GSEal7°}]; see also Buell and Moffett v. Clara Maass, No.

ESX-1-5144-03, May 11, 2005 (Slip. Op.) (trial court extended
standing for loss of consortium claim to domestic partner of
injured party, but limited same only to the length of time of

statutory recognition of the relationship and not to the years

® References to Appendix pages precéded by-the designation
“GSE" refer to the appendix annexed to the brief of amici Garden
State Equality.
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the couple had been together preceding the enactment of the DPA.
[GSEal]
Undoubtedly, litigation like this will continue for vears to

come, especially with all the uncertainties and holes in the DPA

and the desire of gay and lechian couples to obtain as muah
security and protection as they can from the DPA. Although the
cases noted herein have not been appealed, others surely will
come and result in conflicting decisions. As such, trial courts,
the Appellaté Division.and this Court can expect to handle
hundreds of qaseé arising out of the DPA as the court system is
asked over and over again to review and discern the ﬁnclear and
loosely written words of the DPA. Thus, any attempt at a legis-
lative solution to ameliorate the discrimination and harms caused
by the State’s statutory prchibition against marriage for same
gex couples will fall short of what the New Jersey Constitution
demands and will burden the court with more litigation.
Accordingly, the Court shéuld strike down the statutory

prohibition which limits marriage to different sex couples.
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POINT II

NEW JERSEY HAS A LONG RECORD OF LEADING THE NATiON WITH

PROTECTIONS AND RIGHTS FOR MINORITY GROUPS, INCLUDING

GAYS AND LESBIANS, AND A COURT DECISION GRANTING MARRIAGE

EQUALITY WILL BE WELL-RECEIVED JUST AS IT WAS 1IN

MASSACHUSETTS.

The State argues and implies in its brief that the decigion
of the Massachusetts Supreme Judicial Court which overturned that
State’s unconstitutional ban on marriage equality created a
“firestorm of protesg” and chaocs in that State, and that
Magsachusetts is on ﬁhe brink of overturning that decision. See
Db1-2, 9 35-38, 42-43. The inference the State wishes the Court
to draw is that the same would happen in New Jersey if this Court
were to make an analogous finding and decision.

Nothing could be further frém the truth about Massachusettsg
or New Jersey.

A. New Jersey citizeng stronglv support marriage equality for

same-gex couples, and even more strongly believe marriage
equality is an issue for the Court. not the Legiglature.

in April 2005, Zogby International? conducted an independent
poll of likely New Jersey voters on issues of public opinion
related to same-sex relationships and gay and lesbian civil

rights (hereinafter “Zogby Poll”).!° Zogby conducted the poll on

? Information about'Zogby International is available at
http://www.Zobgy.com.
1 The full poll results are available at
http://gardenstateequality.org/aprilOSpoll.pdf {last visited
(continued., . .)
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April 12-14, 2005, among a sample of 804 likely New Jersey
voters, with a 5argin of error of +3.5%.

A summary of results of four questions and responses
pertinent to the instant discussion are reported below:

Q. Do you agree or disagree that gay couples should have
the same freedom as heterosexual couples to marry?*

Agrée _ 438 54 .5%
Disagree 322 40.1
NS _ 43 5.4

Total 804 1100.0%

Q. As you may know, the New Jersey Supreme Court

. may rule that gay couples have the constitutional right

to marry because they are entitled to equal protection

under the law. TIf this happens, which of the following
do you think the state legislature should do?

Respect the Court’'s legal 487 60.6%
decision and let gay couples
marry

262 32.6

Begin the process of amending
the state constitution to stop
gay couples from marrying

| NS 55 6.8

Total 804 | 100.0%

1 {...continued) _
Jan. 15, 2006) and poll results with demographical features are
available at http://gardenstateequality.org/aprilO5rosstabs.pdf

(last vigited Jan. 15, 2006).
1 NS indicates respondent declined to answer.
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Q. Compared to federal laws, New Jersey laws. generally
provide women, racial minorities, and gays stronger
protections against discrimination. Do you think it is
a good idea, or not a good idea, that New Jersey provides
these stronger protections against discrimination?

Good idea 610 75.9%
Not a good idea 139 17.3
{NS 53 6.6
Total 802 99.8%

According .to Zogby, the poll results shows that, by 61-33

percent, likely New Jersey voters opposed the idea of the Legis—

lature’s putting on the ballot a measure to ban gay marriage.
And by 81-19 percent, New Jersey voters say the Legislature has
more important priorities than to spend time trying to put a
constitutional amendment on the ballot to ban gay marriage.
Sixty-eight percent (68%) of New Jersey citizens say they hold
that view strongly.

The Zogby Poll nearly mirrors the 55-41% result of another
Zogby poll of New Jersey likely voters in July 2003, also witﬁ a
margin ¢of error of 13'5%f See Recent Polls on Same-Sex Marriage
and Civil Unigns at http://www.thetaskforce.org/downloads/
'reéentstateﬁay2005.pdf {iast.visited Jan. 15, 2006). dThese pdlls
demonstrate ﬁhat New Jersey residents have a consistent and

multi-year history of understanding and accepting marriage rights

for gay men and lesbians.
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There is every reason to expect that Ne@ Jersey will follow
a much less divisive route than that of Massachusetts (see infra)
should this Court holds that cur State Constitution provides for
marriage equality rights for gay men and lesbians. Both
candidates in the recent gubernatorial race, Republican Douglas
Forrester and Democrat Jon Corzine, declared in a debate
televised statewide that they would oppose any effort to enshrine
a same-sex marriage ban in our State’s constitution. Governor
Corzine, as a candidate, emphatically Stéted, "I don't believe
constitutions are about taking away rights. That's why T
wouldn't have supported an amendment in the federal government,
and I won't support one in New Jersey." Geoff Mulvihill,

Candidates cppose gay marriaqge - and ugsing constitution to ban

AL, PHILADELPHIA INQUIRER, Sept. 22, 2005, at http://www.philly.com/
mld/inquirer/ﬂews)local/127094?0.htm (last visited Jan. 15,
2006} .

Thus, New Jersey citizens have.shown they are ready and'
Willing to embrace marriage equality and will accept a court
decision granting gay men and lesbians this equal right under the
law.

‘B. The New Jersey Leqiéiature has affirmatively acknowledged the

importance of same-gsex relationships to the State on personal,
-legal and public policy grounds.

The Law Against Discrimination (hereinafter “LAD”) was
defined by the New Jersey Legislature as “[aln act to protect all
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persons in their civil rights; [and] to prevent and eliminate

practices of digeriminatisn against cerbaln persons . . . .«
including gays and lesbians. P.1. 1545, ¢. 169; N.J.S.A. 10:5-1
€L seg. The New Jersey Domestic Partnersghip Act® amended the
Law Against Discrimination to include "Domestic Partner” status
as a protected {and actionable) class. P.L. 2003, C. 246;
N.J.S.A. 26:8A-1 et seqg.

The Legislature made rrofound statements of public policy
within the DPA that directly address the instant matter and the
validity of the plaintiffs‘ relationghips. These findings were

clearly intended to bring the families of gay men and lesbiang

under the canopy of equality and freedom that hag long sheltéred
individual gay men and lesbians in New Jersey from discrimination
in public accommodations.

The DPA legiélative findings are excerpted below in
pertinent part:.

a. There are a significant number of individuals in this
“Laké who choose to live together im imporbant personal ,
emotional and economic committed relationships with
another individual: '

b.  These familial relationships, which are known as
domestic partnerships, assist the State by their

~ establishment of a private network of support for the
financial, physical and emotional health of their
participants. '

' P.L. 2003, c. 246, codified at N.J.S.A. 26:8A-1 et seq.
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C. [Tihe Legislature believes that these mutually
supportive relationships should be formally recognized by

Statute, and that certain rights and benefits should be
made available to the individuals participating in them

including: [discrimination protection; healthcare
visitation and decision making; tax-related benefits;
and, 1in some cases, health and pension benefits

equivalent to spouses];

d. All persons in domestic partnerships should be
entitled to cexrtain rights and benefits that are accorded
to married couples under the laws of New Jersey,
including [those listed abovel. . . . The need for all
persons who are in domestic partnerships, regardless of
Lheir sex, to have access to these rights and benefits is
paramount in view of their esgential relationship to any
reasonable conception of basic human dignity and
autonomy, and the extent to which they will play an
integral role in enabling these persong to enjoy their
familial relationships as domestlc partners and to cope
with adver51ty e .

* * *

f. [Tl is the public policy of this State to heréby
establish and define the rlghts and respon81b111t1es of
domestic partners.

N.J.S.A. 26:8A-2 (emphasig added).

Thé New Jersey State Legislature has acknowledged and
affirmed the.value of the relationships between gay men and
lesbians, especially in the context of child—rearing and support
for the members of each “family” unit. These findings provide.
statutory acknowledgment of the critical wvalue and “saféty net”
thaﬁ these relationships provide in our society.. Oon this basis,

the Legislature granted benefits and rights to these relation-

ships, but also regquired responsibilities of them as well.

28



With legislative affirmation of these relationships
memorialized in this State’s public policy, it is respectfully
submitted that the Court is presented with grounds to extend
these legislative findings and affirmations to the Equal
Protection and Due Process arguments advanced by the plaintiffgs.
This is not only supported by New Jersey citizens and the Legis-
lature, but also by the Coﬁrt's significant and expansive
holdings in the last twenty (20) years on the rights of gay men
and lesgbians.®
C. One state’s wedding reception: The marriage equality

decision of the Massachusetts Supreme_Judicial Court was embraced
by state regidents.

Like New Jersey, Massachusetts, a state of comparable
geographic and population size, has a record demonstrating and

increasing acceptance of acceptance of marriage equality.®

¥ We respectfully refer the Court to the discussion of
amici curiae Professors of the History of Marriage, Families and
Law, and Madeline Marzano-Lesnevich, Esqg., for a thorough
discussion of this igsue. ' '

" Amici acknowledge and appreciate the substantial
assistance of Children of Lesbians and Gays Everywhere,
MassEquality, the National Gay and Lesbian Task Force, and
Freedom to Marry in Support of Respondents, as well as their
counsel Jeffrey F. Webb, Bsqg., at Gibson, Dunn & Crutcher LLP, of
California.

* On November 18, 2003, the Massachusetts Supreme Judicial
Court held that the state’s denial of gay and lesbian couples’

‘right to marry was unconstitutional and provided the legislature

with 180 days to cure the defect in the existing laws. Goodridge
' (continued. . .)
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Polling in Massachusetts just prior to the high court’s decision
indicated fifty-nine percent (59%) support for full marriage

rights for same-sex couples. See Mary Bonauto, Goodridge in

Context, 40 Harv. C.R.-C.L. ReEV. 1 (2005) (citing Memorandum from
Bob Meadow and Steven Van Tassel, Decisioﬁ Research, to Freedom
Lo Marry Coalition of Massachusetts (Oct. 30, 2004)) .15

After the opinion was issued, opponents of equality for gays
and lesbiansg “predicted the.deﬁise of modern civilization.* See
Brief of Amici Curiae Children of Lesbians and Gays Everywhere,
MassEquality, the National Gay and Lesbian Task Force, and

Freedom to Marry in Support of Respondents, in Woo v. California,

t al. (Cal. Ct. RApp., filed Jan. 9, 2006) at 20 (citing Steven

Waldman, Trumping the religion card: Religious conservatives are

beginning to realize that the fight to gave marriage won‘t be won

using biblical arquments that say homosexuality is morally WYondg,
CTTOWA CPMEEN, Nov. 21, 2003, at A-19) (“Gary Bauer’s email news-
letter about this week’s Massachusetts Supreme [Judicial] Court

ruling declared, ‘Culture Wars Go Nuclear.' Brian Fahling of the

5 (,..continued)

V. Dep't of Public Health, 440 Mass. 309 (2003).

' Mg. Bonauto was lead counsel plaintiffs in Goodridge,
supra. The full text of her article is available at
http:/fwww.law.harvard.edu/students/orgs/crcl/vol40“;/bonauto.php
(last visited January 14, 2006). Cf. Frank Phillips; Support for
Gay Marriage Mass Poll Findg Half in Favor, Boston Globe, Apr. 8,
2003 (citing 50% support for marriage of same-sex couples) .
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American Family Association said it was “on an order of magnitude

that is beyond the capacity of words. The Court has tampered
with society’s DNA, and the consequent mutation will reap unima-

ginable consequences for Massachusetts and our nation.”); Thomas

Caywood, Right wing revs up for ‘last stand- in Bay State, BosToN
HErRALD, Nov. 21, 2003, at 22 (“'Massachusetts is our Iwo Jima.
For us it's our lasgst stand. ‘We're going to raise the flag,’ said

Rev. Louis Shelden, chairman of the Traditional Values Coalition,

based in Washington, D.C."); State of the union, Ecm«m;gm

_ Nov. 22, 2003 (“'‘We must amend the [federal] constitution, *
announced Tony Perkins, head of the Family Research Council, “if
wé are to stop a tyrannical judiciary from redefining marriage to
the point.of extinction.”)

With all the negative national press, a Eoston Globe opinion
pollushowed a significant, though temporary, drop in support for
marriage equality-to 35% of Massachusetts citizeng favoring—
shortly after the Goodridge decision was announced. Thereafter,
in Maréh 2004, the Massaéhusefts legislature opened up debate and
ﬁarrowly passed the first step required toward enacting a state

constitutional amendment. See Rick Klein, Vote ties civil unions

to gay-marriage ban Romnev to seek stay of 8JC order, BosTon GLOBE,

Mar. 30, 2004, at http://www.boston.com/news/speciéls/gay_
marriage/articles/E004/03/30/vote_ties_civil_unions_to_gay;
marriage ban (last visited Jan. 15, 2006). The amendment was

31



hours of debate, compared to four days before the first vote in
2004." Brief of Amici Curiae Children of Lesbians and Gays
Everywhere, et al., Supra, at 23.

Fifty-five (55) members of the Massachusetts Legislature
switched from their brevious votes in éupport of an amendment
including two Senate leaders, Frederick E. Berry and Joan M.
Menard, who pulled their previous support from the amendment
because the sky did not fali: “"Berry and Menard; both Democratsgs,
gaid they were abandoning their previous support for the
Travaglini amendment because they believe the negative conse-
quences predicted by opponents of gay marriage never came to
pasg. ‘There were no earthquakes,’ Berry said.” Raphael Lewis,
BOSTON GLOBE, Sept. 7, 2005, at http://www.boston.com/news/local/
massachusetts/articles/z005/09/07/key_senators_break_from_travagl
ini_amendment'(last visited as cached page Jan. lS, 2006) ,17

Similarly, as reported in the New York Times, “Senator James
E. Timilty, a Democrat who lasf year supported the amendment ,
also changed his mind. ‘When I looked in the eyes of the
children living with these couples,' Mr. Timilty said, ‘I decided

that I don’t feel at this time that same-sex marriage has hurt

"’ See also Google cached page at http://64.233.161.104/
search?q:cache:KnVLGzBeRHMJ:www.boston.com/news/local/
massachusetts/articlesfz005/09/07/keyhsenators_break_fronL;
travaglini_amendment/+%22There+were+no+earthquakes%22+Berry&h1=en
(last visited Jan. 15, 2005). . :
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the Commonwealth in any way. In fact I would say that in my view

it has had a good effect for the children in these families.~”

Pam Belluck, MA Leqislators Vote Down Bill That Would Ban Gay

Marriage, NEW YORK TIMES, Section A, page 14 (Sept. 15, 2005). The
article begins, “[iln a sign that the legalization of same-sex

marriage has changed the political landscape in Massachﬁsetts,
the legislature sounaly defeated a propesed constitutional amend-
ment oh Wednesday to ban gay marriage and create civil unions, an
amendment that lawmakers gave preliminary approval to in a

raucous constitutional convention last year.”) See also MA

Legiglators Vote Down Bill That Would Ban Gay Marriage at

http://www~tech.mit.edu/V125/N39/gaymarriage.html (last visited
Jan. 15, 2006) .

Even Senator Brian Less, a Republican lead co-sponsor of the
amendment in 2004, withdrew his support prior to the second vote
saying, “Gay marriage [sic] has begun, and life has not changed

for the citizens of the [C]l ommonwealth, with the exception of

* Although a renewed effort is underway to attempt to enact
a new constitutional amendment in Massachusetts, the new effort
is already under court challenge and its success seems unlikely
{see http://www.glad.org/ for case details). As noted in the
Brief of Amici Curiae Children, supra, at 24: “[tlhe earliest
that it could reach the public for a vote is 2008.7 As one
editorial in the SPRINGFIELD REPUBLICAN stated recently: *“By then,
Supporters won't sound very convincing if they still attempt to
argue that gay marriage is a threat to the sanctity of marriage,
family values and religious beliefs. Gay marriage has been sguch

14

a non-event in Massachusetts gince it was legalized . . . .* at
http://www.massequality.org/news/oped_story.php?id=42
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those who can now marry. Thig amendmant waish was an appropriate
measure Or compromise a year ago, is no longer, I feel, a compro-
mise today." LeBlanc, BosTON GmmE, supra.

The now everyday existence of same-sex marriages in

Massachusetts has resulted in a significant shift in public
perception of the relationships and, indeed, the lives of gay men
and lesbians. The beneficial effect of granting full and equal
citizenship under state law for thé first time has been the only
significant effect on the lives of most Massachusgetts citizens,
Just one year later, a.super—majority (82%) of those citizens
believe that marriage equality has either had a positive or no
impact on heterosexual.marriages. See MassEquality Education
Fund/Decision Regearch Poll at http://www.thetaskforce.org/
downloads/recentstatemay2005.pdf (last visited Jan. 15, 2006}.
Thus, as we can see, the Bay State has embraced marriage

equality which has not harmed different sex marriage in any way.

Both citizens and the Legislatﬁre of New Jersey acknowledge
the importance of both same sek and different sex familial
relationships. Thisg Court has the.authority to take the'nekt
étep aﬁd grant all rights and benefits to these families under -
the New Jersey Coqstitutipn, the specifics of which are covered
plaintiffs’ brief in support of this appeal. Accordingly, the

Court should reverse the decisions of the Appellate Division and

as



the trial court, and grant the relief prayed for in plaintiffs-’

Cowplaint.
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CONCLUSION

The Domestic Partnership Act is a trickle from a spigot on a
hot summer's day, tempting those who put their thirsty lips near
the faucet with the promise Qf a soothing cool drink, but never
delivering more than a few drops. The State argues that the
handful of rights provided under the Domestic Partnership Act
should satisfy the constitutional inquiry in this matter as well
ag the plaintiffs' claims. This is the legal equivalent of a pat
on a child's head. The rights provided under the Domestic
Partnership Act are no panacea and no solution for the gay and
lesbian ¢ommunity. In some ways, the law sets gay and lesbian
civil rights in New Jersey back many years. For the first time

in New Jersey history, the Legislature effectively has withdrawn:

civil rights and discrimination protections from a minority

group. Few doubt the Legislature's noble intentions in creating

the Domestic Partnership Act, but now the State says to the Court
that this same Legislature should be left to determine our
State's constitutional principles Qf equality and fairness as
they apply to same-sgex couples.

As the Court is wéil aware, various professional organiza-
tioné héve'submitted briefs and motions as amici curiae in this
case addressing the psychological and other benefits to be gaiﬁed
from marriage equality. During the pendency of this action the .

prestigious American Academy of Matrimonial Lawyers, an organiza-
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tion of the nation’s top 1;600 divorce and matrimonial law
attorneys, approved a resolution supporting the legalization of

marriage between same-sex couples: “BE IT RESOLVED that the

Ameriaan Aaadamy of Matrimonial Lawyers Supports the legalization
of marriage between same-sex couples and the extension to same-
sex couples who marry and their children of all of the legal
rights and'obligatibns of spouses and children of spouses.” See
Press Release, American Academy of Matrimonial Laﬁyers, American
Academy of Matrimonial Lawyers Approves Resolutions Supporfing
Same-sex Marriages, Nov. 10, 2005, on file at offices of Amici
Garden State Equality.

Viewing these factors together, along with the arguments
contained in the foregoing brief and that of the plaintiffs, the
Court should reverse the decisions of the Appellate Division and
trial court and grant the relief requested in plaintiffs’
Complaint.

Respectfully'submitted,.

LESLIE &A. FARBER, LLC

Attorneys for Amici Curiae Garden
State Equality Educational Fund,

Inc., and Gapden State Equality
LLC

By:

Led¥ie A. Fdrber

Thomas H. Prol

Dated: January 26, 2006

Dated: January 26, 2006
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SUPERIOR COURT OF NEW JERSEY

CIVIL LAW DIVISION
ESSEX VICINAGE

Chambers of

Hall of Records, Room 228
James 8. Rothschild, Jr., J.8.C.

465 Dr, MLK Blvd.
Newark, New Jersey 07102

May 11, 2005
Glenn D. Goldberg, Bsq. _ Mark J. Blunda, Esq.
Alpert, Goldberg, Butler... Apruzzese, McDermott..
The Alpert Professional Building Somerset Hills Corporate Center
449 Mount Pleasant Avenue 25 Independence Blvd.
West Orange, NJ 07052 : Warren, NJ 07938

Re: Buell and Moffett v. Clara Maass et al
Docket No. L ~ 5144-03

Dear Counsel:

This is-a motion for summary judgment andfor dismissal of the loss of consortivm claims
in plairtiffs’ Modified First Amended Complaint (“Amended Complaint”). The court will not
restate the factual allcgaﬁons of the case since the majority of them are irrelevant to this motion.
Rather, the court will only addsess those facts relevant to the loss of consortium claims.

The Amended Complaint is filed on behalf of the four original plaintiffs - - Steven
Moffett, Linda Henry, Scott Buell and JoAnn Buell, - - as well as two additional pléinﬁﬁs, Judith
Peterson , the “domgstic partner” of Linda Henry and Arlene -Moffctt, Steven Moffett’s wife.
The original plaintiffs, all present are former employees of defendant, Clara Maass Medical
Center, an arm of St. Barnabas Medical Center, allege violations the New Jersey Conscientious

Employee Protection Act (“CEPA”), New Jersey Law Against Discrimination (“LAD”), and the
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common law. The two plaintiffs who have just been added sue for loss of consortium. Mr. and

Mrs. Buell claim loss of consortitum, in addition to their individual claims.

Linda Henry and Judith Peterson

Henry and Peterson have been life parﬁlers'for nine years. On August 17, 2004 they
filed an Affidavit of Domestic Partnership with the State of New Jersey, For the past nine years
they have lived together. Their lease describes their house as “private residence for [Judith]
and Linda Henry.” They have a joint bank account at Commerce Bank and a joint American
Express account. In 2003, Henry signed an advance medical directive giving Peterson the right
to make all decisions concerning her health care, as well as termination of same. Heory has
pamed Petetson as her primary beneficiary on her savings and pension plans and the beneficiary
of her life insurance policy. Henry’s prescription drug plan lists a two person family, Ms. Henry
and Ms. Peterson. Henry claims that the beneficiaries of her Will are her father, sister and

" Peterson.
According to the plaintiffs:
Due to the misconduct of defendants ... oftentimues, Henry is very exhausted and many
times complains of headaches to her partner. Additionally, the defendants’ conduct has
" prevented her from performing various household services, not to mention providing
affection and support to Peterson. Henry suffered a myocardial infarction (ak.a. heart -
attack) as a result of stress principally attributed to her employment at [Clata Maass].

This unfortunate event has caused extreme anguish not only to Henry, but also to
Peterson.’

Henry and Peterson have both submitted lengthy Certifications attesting to the harm
allegedly visited upon them by defendants’ conduct. Heﬁry’s C.ei.‘tiﬁcation is s;Jmmcd up in her
final sentence, “Simply stated, for an extensive period of time since defendants began
misbehaving, our life together (Judith and mine) has been turned into a nightmare”. (J11).

Peterson’s Certification is, in many respects, summed up by the following sentence: “Since




defendant’s misconduct began, Linda has suffered a heart attack, ongoing visible stress, and
inability to contribute to the household in any way as she had before; has neglected e through
no fault of her own; and has created exceptional demands upon me.” (§5).

The Married Couples

Steven and Arleen Moffett has been married for 35 yeats. According to plaintiff
“throughout this period of time they have expcriencéd a healthy sexual relationship. Subsequent
to the ﬁiing of the Complaint, Mx. Moffgtt has had_scx_ual difficulties and has been diagnosed
with erectile dysfulnction for which he was prescxibed medication. Ms. Moffett’s loss of
consortinm claim is based on M. Moffctt’ s sexual dysfunction.” It is alleged that Viagra has
been prescribed for M. Moffett.

Both Buells claim that their spouse has been eﬁoﬁona]l_y distraught since the incidcnts‘
which gave rise to this lawsuit, and that the spouse has been accordingly incapable of providing
affection and support.

Analysis

L The LAD, CEPA and Breach of Contract Counts

In enacting the LAD, “the Legislature did not intend to establish a cause of action for any

persoft ther than the individual against whom ﬂzc discrimination was directed.” Catalane v.

Giilian Instruments, 271 N.J. Super. 476, 500 (App. Div. 1994) certif. den. 136 N.J. 298 (1994},

ind Herman v, Coastal Corp., 384 N.J. Super. 1 (App. Div. 2002) certif. den., 174 N.J. 363. The

rule under CEPA is similar. Jones v. Jersey City Medical Center, 20 F, Supp. 2d 770 (D.N.1.
1998). And sec Catalane, supra. While plaintiffs argue that the Supreme Coust would not follow
these cases, & trial court is bound by appellate authority, which in this case is quite clear.

Further, defendants are correct that Toss of consortium damages are not allowed in breach of




contract actions. Noye v. Hoffman-LaRoche, Inc. 238 N.J. Super. 430, 437 (App. Div. 1990).
Therefore, the loss of consortium claims can be upheld, if at all, only under plaintiffs’ common

law tort causes of action,

II. Linda Henry and Judith Péterson
The'common law in New Jersey has long prohibited loss of consortivm ¢laims for any
but married partners. Thus, as early as 1908 Joss of consortium claims based on injuries which
occutted prior to marriage were not allowed. See Mead v. Baum, 76 N.J L. 337 (Sup. 1908).

Loss of consortium claims for premarital injuries were prohibited even when the two parties.

were engaged to be married at the time of the injury. See Childers v. Shannon, 183 N.J. Super.
591 (Law Div. 1982). Similtarly, a “purported wife” could not recover damages for loss of

consortium. See Sykes v. Zook Enferprises, Inc.,215 N.J. Super. 461 (Law Div, 1987). In -

Leonardis v, Morfon Chemical Co., 184 N.J. Super. 10 (App. Div. 1982) the Appellate Division

affinmed the rule forbidding loss of consortium recovery absent marriage, rejecting the prediction

of Judge Ackerman in Bulloch vs. U.S., 487 B.Supp. 107 (DNJ 1980), that New Jersey would
allow recovery. A Law Division judge in Stahl v. Nugent, 312 N.J. Super. 340 (Law Div. 1986)
did allow a h;lsband to recover for the premacital injuties to his wife when the injury occurred
during the engagement, but that decision did not cite Leonardis and presumably did not
accurafely reflect the Iaw of New Jersey at the time. Indeed, Judge Cohen in Schroeder v.

Boeing Commercial Airplane Co., 712 F Supp. 39, 40 {D.N.J. 1989) characterized Stahl as an

“aberration”.

The most authoritative discussion of the subject was made by Judge Cohen in Schroeder,

supra, when he concluded:

Having conducted an exhaustive discussion of state cases and New Jersey State law, we
believe that the New Jersey Supreme Court will reassert the generally accepted principle
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that a valid marriage is a prerequisite to establish a claim for loss of consortium. We
therefore grant defendant’s motion in the form of a Fed R.Civ.P. 12(b)(6) request 10
dismiss for failure to state a claim. [d. at 40

While Judge Cohen was clearly correct as to the status of the law of New Jersey in 1989,

there have been two subsequent developments which cast serious doubts on the current

correctness of that position. First, in Dunphy ¥, Gregor, 136 N.I. 99 (1994), the Supreme Court

held that a woman who had witnessed the death of her fiancé could recover on a Portee claim, A
Portee claim is a claim by one who has suffered emotional distress on account of witnessing a
death or horrific injury of a loved one. See Portee v. Jaffee, 84 N.J. 88 (1980).! After discussing
the policy reasons involving broadening the universe of plaintiffs who can sue under Portee, the
Court developed a standard to determine which plaintiffs could sue:
“That standard must take into account the duration of the relationship, the degree of
mutual dependence, the extent of common contributions to a life together, the extent and
guality of shared experience, and, as expressed by the Appellate Division, “whether the '
plaintiff and the injured person were members of the same household, their emotional
reliance on each other, the pariiculars of their day to day relationship, and the manner in
which they related to each other in attending to Iife's mundane requmemcnts "1d at 123,
617 A.2d. 1248." 136 N.J. at 112
Presumably, the Court would analyze the Henry/ Peterson relationship, like any other
relationship in New Jersey, by the Dunphy standard. Using that standard, the duration of the life
partnership has been nine years. The two appear to be mutually independent. The two -
contribute to each other’s life. Indeed, the finances of the two seem to be totally intermingled.

The two live together in the same household, and apparently rely on each other emotionally. It

L he Portee Court recopnized the similarity between the cause of action for negligent infliction of emotional
distress and the cause of action for loss of consortivin, Portee, supra at 89, .6, See similariy Dunphy at 136 N.1.
121 {(Garabaldi, J. dissent), and Lozoya ¥, Sanchez, 133 N.M. 579, 586 (N.M. 2003) (“NIGD (rnegligent infliction of
emotional distress] is & clam that is often considered by courts at the same time as a ¢laim for loss of consortum,
and the same policies are implicated by broadening the field of potential claimants for each.”) The only case this
court is aware of which distinguishes between a Portee claim and a loss of consortivm claim in this rcgaid is Smith
v, Belle Sports; Inc., 934 F. Supp. 70, 77-7¢ (W.DN.Y. 1996) which, applying New Jersey law, upheld a Portee
claim by & cohabitant but rejected a loss of consortium claim. The Smith court offers no raticnale as to why it

_ treated the two causes of action differently.
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seerns clear to this court that the relationship between Henry and Peterson, like those of others in
a longstanding domestic partnership, is a type of relationship that would meet the Supreme

Court’s Dunphy standard.

See similarly, In re Estate of Roccamonte, 174 N.J. 321, 392 (2002), a palimony case

where the Court found a “marital-type relationship” to exist between an unmarried woman and &

marxied man, holding that “[A marital-type relationship] is ... the vndertaking of a way of life in

" which two people commit to each other, foregoing other liaisons and opportunities, doing for

each other whatever each is capable bf doing, providing companionship, and fulfilling each
other’s needs, financial, emotional, physical and social, as best they arc able.” Andsee V.C. v.
M.IB,, 163 NJ .- 200, 229 grg den. 531 U.S. 926, 121 8. Ct. 302, 148 1.. Ed 2d 243 (2000)
where the Court held that a lesbian could be a “psychological parent” to her former domestic
partner’s biological children, and thereby eligible for cuétody and visitatién rights, if she lived
with the mother aﬁd children for a significant length of time an-d assumed the normal obligations
of parenthood.”

The second reason the Schroeder line of cases may no longer be good law is that all of

those cases (other than Mead vs. Baum, decided in 1908) were wriften at a time when the

Legjslature had prohibited granting any speciai sfatus to common law marriages. As Justice
Garabaldi explained in Dunphy, supra “The New Jersey Legislature had abolished common law
mén’iage in 1937. _Sce N.J.S.A. 37:1-10 ... Thus, the lega.l_ distinctién between the duti;,s and
rgspousibiutieg of rnastied and unmarriod cohabitants remains.” Id. at 120 (Garabaldi, .

dissenting, emphasis added.) See, similarly, Childers, sug‘ ra, where the court said that “Marriage

2 The V.C. Court stated at the outset that, “Although the case arises in the context of a lesbian couple ., ™ the Court’s
standards would apply to all couples. Id, at205-206. Any standard in the area must likewise be applied neutrally in
regards to gender and/or soxual preference. The only possible differentiating factor would be the existence or not of
a marniage license.
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rights and benefits is paramount in view of their essential relationship to any

reasonable conception of basic human dignity and autonomy, and the extent to which

they will play an integral role in enabling these persons to enjoy their familial |
relationships as domestic partners and to cope with adversity when a medical emergency

arises that affects a domestic partnership, as was painfully but graphically illustrated on a

large scale in the aftermath of the tragic events that befel] the people of our State and

region on September 11, 2001; (emphasis added)
The Act contains an omnibus clause that is restrict a to obligations, but no
necessarily as fo rights:

“The obligations that two people have to each othe_:f as a result of creating a domestic

partnership shall be limited to the provisions of the act, and those provisions shall not

diminish any nght granted under any other provision of law.” N.J.S.A. 26: 8A—6

(emphasis added) *

The Act can be read in one of two ways as it relates to the right to sue for loss of
consortium. It could be asserted that the Act provides only the four specific rights enumerated:
(1) freedom from discrimination prohibited by the L.LAD; (2) “visitation rights for a hospitalized
domestic partner”; (3) the “right to make medical or legﬁl decisions for an incapacitated partner”;
and (4) the right to be treated equally to a martied person for tax purposes. This reading is
buttressed by the Committee Staternent that the Act confers “certain rights and benefits”. This
reading of the Statute would be consistent with the principle “expressio unius est exclusio
alterius”, or, in Bnglish, “the expression of one is the exclusion of others”, See State v.
Henderson, 375 N, Super. 265, 270 (Law Div, 2004) and the cases cited therein.

The most persuasive argument in favor of a broader reading of the Act is that the list of

- the four above described rights could be considered non-exhaustive since the list is preceded by

3 That language may refer to the fact that the Act creates neither the type of joint ownership of property nor the type
of responsibilities towards children created by marriage. See the Committee Statement, which explains that “the-
bill recogmizes that while individuals in domestic partnerships share some of the same emotional and financial bonds
and other indicia of interdependence as married couples, domestic partnership is a status distance from
marriage. The bill draws two chief legal distinctions to reflect the continuing difference between each status: (1)
property scquired by one partner during a domestic partnership is treated as the property of that individual, uslike in
a marriage... and (2) the statas of domestic partnership neither creates nor diminishes individus] partners’ nghlx and
respansibilities towards children, unlike in 8 marriage...." (emphasis added)




the word “including”. Hennefeld v. Township of Montclair, 2005 WL 646650 (N.J. Tax)

concemed a claim by a same sex couple for a 100% disabled veteran’s property tax exemption, a
status normally reserved for married couples. Since the Act does not mention the 100% disabled
veteran’s property tax exemption, the court engaged in the following statutory analysis:-

The use and meaning of the word "inclnding” in legislation was addressed in Boardwalk
Regency Corp. v. New Jersey Casino Commission, 352 N.J.Super. 285, 800 A.2d 157
(App.Div.2002). Tn that case, the court "view[ed] the word ‘including’ as merely :
illustrative, not limiting." See Jackson v. Concord Co., 54 N .J. 113,126-27, 253 A2d
793 (1969) (holding that the word “include" is a word of enlargement, not limitation, and
that the examples specified were merely illustrative);

Accordingly this court finds that the lists of "certain rights and benefits," contained in
N.J.S.A. 26:8A-2(c) and--2(d) are not exclusive. Rather, they merely demonstrate, by
way of example, the kinds of rights and benefits the Legislature intended to be
extended to domestic partners under the DPA. '

Furthermore, the Legislature intended to make “certain tax-related benefits" available to
domestic partners. N.J.S.A. 26:8A-2(c). The court recognizes, however, that the disabled
veteran's exemption is not specifically listed among those "tax-related benefits." Ibid.
‘What the DPA does provide to domestic partners is “an additional exemption from the
personal income tax and the transfer inheritance tax on the same basis as a spouse.”
N.I.S.A. 26:8A-2(d) (emphasis added). These "tax-related benefits"” ate specifically listed
among the "certain rights and benefits ... accorded to married couples” Ibid. Since the list
is not exclusive, the court concludes that the DPA contemplated domestic partners would
be entitled to other tax exemptions "accorded to married couples,” N.J.S.A. 26:8A-2(d),
but were not specifically listed. This is particularly true for same-sex domestic partners in
those instances where they are denied "certain rights and benefits ... accorded to married
couples", N.J.S.A. 26:8A-2(d), specifically because *[they] ... are ... unable to enterinto a
marriage with each other that is recognized by New Jersey law, unlike persons of the
opposite sex ...," N.J.S.A. 26:8A-2(e), and therefore "do not have access to the
protections and benefits offered by law to married couples.” Assemb. Appropriations
Comm., Assemb. No. 3743, L. 2003, ¢. 246, following N.J.S.A. 26:8A-1. (emphasis
added) _

~ An expansive reading is also supported by the fact that the principal rights granted by‘ the
Act - - freedom from discrimination, the right to make lifc and death decisions for one’s partuer,

and the fght to recover the same tax benefits as married couples - - are genetally considered




more important than the right to make a loss of consortium claim when one’s partner is injured.
Measured quantitatively, most people file tax returns annually, but no person brings a loss of
consortium ciaim unless his or her loved one files a tort action, which for many people, never
occurs, Measured qualitatively, a life or death decision is obviously more important th'-an the
right to file a loss of consortium claim. The United States Court of Appeals for the First Circuit
has discussed the principle that the Legjslative grant of a greater power generally includes the

grant ofa lesser power:

The Greater Includes the Lesser. The principle that the grant of a greater power includes
the grant of a lesser power is a bit of common sense that has been 1ec0 gnized in vittaally
every legal code from time immemorial. It has found modern expression primarily in the
realm of constitutional law. See, e.g., City of Lakewood v. Plain Dealer Publishing Co.,
486 U'S. 750, 763, 108 5.Ct. 2138, 2147, 100 LEd.2d 771 (1988) (commenting that the

powter to ptokibit speech entirely includes the lesser power to license it at the

government's discretion); Posadas de Puerto Rico Assocs. v. Tourism Co., 478 U.S, 328,

345, 106 S.Ct. 2968, 2979, 92 LEd.2d 266 (1986} (holding that the power o ban ¢asino

gambling includes the lesser power to prohibit advertising of casino gambling). United

States v. O'Neil, 11 £.3d 292, 296 (1" Cir. 1993) '

In determining how to read the Act, it is useful to examine the Statutes of the other States
which have passed laws in this area. See California Code Section 1714.01() which states that

dormestic partners shall bé entitled to recover damages for neglect infliction of emotional
distress to the same extent that spouses are entitled to under California law. (emphasis added)
The Caﬁfornia Code goes on to state that “A cause of action for the death of a person caused by
the wrongful act or neglect of another may be asserted by any of the following pesons . , . The
decedent’s surviving spouse, domestic partner. . ."” California Code Section 1714.02(a)
(emphasis added) The California Legislature Counsel’s Digest explains that “Existing law
establishes a cause of action for negligence, including the negligent infliction of emotional
distress and a cause of action for wrongful death, This bill would make those provisions
applicable to a domestic partﬁer aswellasa surviviﬁg spouse.” (emphasis added)
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Vermont’s Civil Union law is written in a similarly expansive fashion:
The following is a nonexclusive list of legal benefits, protections and responsibilities of

spouses, which shall apply in a like manner to parties in a civil union:
15 V.S.A. §1204(e)

(2) . .. loss of consortium § 1204 (¢), (emphasis added)*

Connecticut’s Statute is also expansive:

Whémver in the general statutes the terms “spouse”, “family”, “immediate family”, .
“dependent”, “next of kin” or any other term that denotes the spousal relationship are
used or defined, a party to a civil union shall be included in such use or definition and
wherever in the general statutes, .... the term “marriage” is used or defined, a civil union

shall be included in such use or definition. State of Connecticut, General Asserbly, File
Na. 379, Section 15.

The Summary of the Coﬁnccticut Statute (WMCh is prepared “solely fqr the purpose of
information, summarization, and explanation”} states that “The bill authorizes same sex civil
LImions and extends to participants in them legal rig}lts and obligations equal to those of
~ married couplc;,s. (emphasis added) State of Connecticut, General Assembly, File No. 379,
Senate Summary. |

Hawaii’s “Reciprocal Beneficiaries” law states that “In any action under this section |
[Wrongful Death], such damages as may be given under the circumstances shall be deemed fair
and just compensation . . . including . . . consoftium" Section 613.3 (emphasis added).
Hawaii's Reciprocal Benefits law, on the other hand, contains two narrowing provisions not

found in the Act:

Unless otherwise provided by law, reciprocal beneficiaries shall not have the same
rights and obligations under the law that are conferred through marriage under Chapter
$72 . (emphasis added) HI St § 572-6

4 Henpefeld v. Township of Montclair, supra. recently addressed the effect of a Vermont civil union in New Jersey.
Tt found that “Vermont’s Civil Union Statute is clearly more expansive than New Jersey's DPA” and therefors could
tiot be give it full Faith and Credit since the Defense of Marriage Act provides that states not recognize laws of other
states giving same sex refationships greater rights than do the laws of the forom. (p.10). :
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..........

Notwithstanding any other law to the contrary the rights and benefits extended by the

Act shall be narrowly interpreted and nothing in this Act shall be construed nor

implied to create or extend rights or benefits not specifically provided herein

(emphasis added) 1997 Haw. Sess. Laws Act 383 § T4

In the absence of either the broad language in the California, Venmont and Connecticut
Statutes or the narrow language in'.the quoted last two pmvision}s of the Hawaii Statute, the cour.t‘
concludes that a Legislative which gave certain greater rights to “the many adult individuals in
the State wﬁo share an jimportant personal, emotional and comoitted relationship with another
aduit” (Committee Statement) would give lesser rights to those individuals as well.‘ Whilc the
Legislature stated that it did not want to give domestic partners the right to sue for alimony
and/or child support - - which would be changes of major consequence - - there is nothing in the
Act or Committee Statement to suggcst that the Legislature did not support the recént. '
liberalization of tort law which would extend to those pcopl‘.e who are not married the right, in
limited circumstances, to sue for loss of consortium, providing they can meet the other
requirements for bringing such a suit. See V.C. supra where the Court, dealix:;g with the parental

rights of an unmarried cohabitant, noted a possibly expansiv'c‘phrasc in N.J.S.AL 9:2-13(f)

modjf;ving the definition of “natural and adoptive parents” and said of that phrase - - “when

otherwise described by the context”: “That language evinces a legislative intent to leave open
the possibility that_individuais other than natural or adoptive parents may qualify as _‘_'p.'arents’.,

depending on the circumstances.” ¥d. at 216. (emphasis added) Similarly, the word “including”
in the Act may “evince Legislative intent to leave open the possibility that indivi&uals other than

[spouses]” may obtain recovery when their life partners can no longer provide them consortium.
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| See Judge Feinberg’s thoughtful dccision in Lewis v, Ha:tﬁs, 2003 WL23191114 (Law
Div. 2003). While the Act had not passed af the time of her decision, Judge Feinberg did
comment on the Act in draft form, stating that if passed, it “would extend to same sex partoers
the same benefits and protections as a spouse under the laws of this State”. (p. 23, eniph_asis
added). The decision herein is consistent with, albeit slightly narrower than, Judge Feinberg’s
com.mf_mt.5

It oné analyzes Dunphy, which .broadcns the class of people able to sue in the closely
related infliction of emotional distress confext, and the I_.eg,islative intent demoustrated by the
Act, the Tost logical conclusion is that domestic partners who file under the Act and who meet
the other Dunphy requirernents can sués for loss of consortium.

The final lredle for Peterson on this motion is defendants’ aréumcnt thét the claim
should be barred since their iallegetd Wrongful acts occurred froﬁ the Summer of 2002 to
February 2003, which wag prior to the Fuly 10, 2004 effective date of the Act (N.IS.A. 26:8A-1,
Historical and S&mtow Notes) and prior to the August 17, 2004 date when Pctcréon and Heury
filed an Affidavit of Domestic Partnership. There are three possible judicial responses to this
argument: (a) Peterson could.bc allowed to sue for all consortim injuries she suffered; (b)
Peterson c_ould be barred from filing any claims; or.(c) Peterson could be barred from asserting
any damages she suffered prior to August 17, 2004,

Allowing Peterson to sue for all consortium damages she has suffered would violate the

rule that Legislation is generally not to be given a retroactive effect, Nobrega v. Edison Glen

Associates, 167 N.J. 520, 536 (2001); Gibbons v. Gibbons, 86 N.J. 515, 521 (1989) and Rothman

3 This court’s reasoning does not apply to rights as important or more important than the four enumerated in the Act,
nor world it apply to rights emanating from Statutes which explicitly refer to husbands or wives. See, for example,
N.1.S.A. 44:140 which requires “husbands” and “wives”, to support their “sponse{s]"), and N.J.S.A. 3B:5-3 which
provides for intestate inheritance by the surviving “spouse™. :
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v. Rothman, 65 N.J. 219, 224-225 I(1974). Further, allowing recovery prior to August 17, 2004
‘would violate this court’s ruling that consortium claims can only be brought by domestic partners
who meet the Dunphy standards and file a Certificate. ’i‘ha counter-argument that only the
Legislature’s decision not rccognizé same gender relationships prevented Peterson and Henry
from legalizing their relationship prier to 2002 and that a ruling not giving Peterson the same
rights as a married person is unconstitutional, is answered by Lewis v. Harris which holds that
the Legislative decision did not violate the Constitutional rights of same gender couples.

Whilé the Act should not be read to allow Peterson to sue for all loss of consortium sﬂe
has suffered, it would be equally incorrect to fcad the Act as forbidding ?etcrson fronﬁ suing for
any loss of consortivm. The comunitted live-in relationship between Peterson and ch.ry bcgaln
six years before the alleged wrongdoing. The Legislature declared that the inability of
committed partners to obtain various rights was an “oversight” the Legislature wished to
“cedress” [Committee Statement]. Tt is doubtful the Legislature wished to “redress” this
“oversight”, yet immunize tort doe;fendants from paying any compensation to committed partners
merely because the partners V\Ifcre not able to gain légal sanction for their relationships until aftes
the injuries occurred. An additional reason the Act should not be read to bar Peterson from all
recovery is that if defendants’ actions were wrongful, _thcy were wrongful whether committed

. before or after the effective date of the Act. Compare chneféld V. Townshin of Montglair,

supra, whete the action in question, a decision by the County Board of Taxation dcnymg the
application of a same sex couple for 2 100% disabled veteran’s property tax exemption, was
apparently legal before the Act and iﬁegal after. |

This court adopts what could be called an. intermediate reading of the Legislative intent.

The court bélieves that the Legislature did not wish bar recovery for damages incurred after
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registration to those who (a) were in a committed long term relationship when the Act passed
and (b) legalized that relationship after the Legislature gave than the opportunity to do so. That
Peterson and Henry would have legally committed to each other if the law allowed them to do so

distinguishes this case from the Mead, and Schroeder, supra, line of cases, supra, prohibiting

fiancés from recovery, since those individuals could have married sconer but chose, for
whatever reason, not to do so. A Legislature so clea:le committed to expanding the rights
domestic partners would have wished to allow.rccovcry in .t.hlesc cir;:umstanccs. It could be
argued that alloﬁrir_lg Peterson to recover even for post Act da;’nages is to give partial retroactive

effect to the Act, but see Rothman v. Rothman, supra, which held that:

...in construing a stafute its terms will not be given retroactive effect “unless they
are so clear, strong and imperative that no other meaning can b anpexed to them,
or unless the intent of the legislature cannot otherwise be satisfied.” .. . itisno
more than a rule of statutory interpretation and all such rules have a single
purpose—io aid the court in its quest for legislative intent. Where, as we find
here to be the case, supervening considerations clearly compel a contrary
determination, this, like all other rules of statutory construction must give
way. (emphasis added) Rothman, 65 N.J. at 219

This court’s analysis on retroactivity under the Act is consistent with Hennefeld v. Township of

Montclair, supra, where the Tax Court held that a same sex couple was entitled to a 100%

disabled veteran’s property tax exemption only after J uly 12, 2004, the date they registered as
domestic partners under the Act, Hennefeld's fetroactivity analysis arosé in _a.morc difficult
context for plaintiffs {it iﬁ arule that “exemptions from local property taxation must be strictly
construed” supra, at 7), but the line drawn at the date of registration makes sense in both cases.

Indeed, while this court believes Stahl v. Nugent, supra, was wrongly decided in 1988, it

contained a timing aspect - - the court allowed a claim for loss of consortium for a January 1,

accident to an engaged woman to be brought only from the Pebruary 29 marriage date - - which

is consistent with the decision herein.

15 ,  15a




Thus, this motion to dismiss the Peterson claim is granted only insofar as it concems het

claim for damages prior to August 17, 2004.°

I, The Married Couples

Married couples have long been able to bring loss of consortium claims; thus it would

normally not be necessary to address that aspect of the motion. See Schuttler v. Reinhardt, 17

N.J. Super. 480, (App. Div, 1952); Giardelli v. Public Service Ry. Co., 8 N.J. Misc. 104 (Sup. Ct.

1930); Clark v, Chaisson, 7 N.J. Misc. 269 (Sup. Ct. 1929).  Nevertheless, the court does note -

 that Mr. Moffett's wife has alleged that Mr. Moffeft has suffered sexual c[ysfunction as a result of
the incidents which give rise to this motion. Such a claim can no longer be asserted in New

Jersey without medical proof. In Knowles v. Mantua Township Soccer Association, 176 N.J.

324 (2003), the Court stated:

Plaintiff alleged in his petition for certification and at oral argnment that he is vmable to
engage in sexual relations with his wife as a result of the injuries. Although such a
permanent loss presumable would satisfy the second prong of the Brooks/Gilhooley
test, we are unable to find medical evidence in the record connecting that claim to the
injuries. Consequently, that claim has not been considered in our determination. Id. at

who
Since a claim for sexual djzsfunc’tion cannot be brought by a tort plaintiff in absence of proof, a

similar claim in a loss of consortium corntext rust also be dismissed.

ISR:afc  JAMES S. ROTHSGHEDT RS, ISC

%1t could be arpued that the court is drawing a relatively fine line on the retroactivity issue in this case. But as
Justice Pollock stated in Frame v. Kothaio, 115 N.T. 638, 649 (1989), “Drawing lines... is the business of the courts
and fines must be drawn to provide remedies for wrongs without exposing wrongdoers to unlimited lisbility.”

16 16a
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THE COQURT: This is in the matter of -- in
the matter of the birth of a child to Jean ﬁ. Moses.
This is ¥D- 12‘225 0g6Cc. 1I'm supplementing the degision
that T put on the recoxd earllerltoday -- this morning,
in fact, in the presence of counsel for the plalntiffs
and counsel for the State of New Jersey. SpeCLflcally,
William Singer for the plaintiffs and patrick

peAlmeida, Assistant Attorney General for the State.

The Court makes the follow;ng factual findings.

" Jean Elizabeth Moses was born on August 1%,
1969 in Princeton, New Jersey. She is a resident of
New Jersey and a c1t1zen of the Unlted States

Beth Rappaport was born on May 1%, 1968 in
Jérseg City, New Jerséy and is ; resident of New Jersey
and a citizen of.the United States.

Jean and Beth are a lesbian couple who are
deeply committea to each cther as set forth'in the
certifications which they filed along with their
werified complaint. They entered into a civil union in
Vermont on August 24, 2002 and became domestic partners
in July, 2004 under New Jersey Law NJSA 26:8A~1. They
reside together in a home that they own in South '
Brunswick, New Jersey. Jean and Beth decided to have a
chlld together, after much cons;deratlon and

d150u5510n, and they had determlned to pursue having a

19a
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taen

child with whom they will jointly raise with love and
affection. 1 should restate that. They determlned to
pursue having'alchild whom they will jointly raise
thh love and affection

Jean and Beth 1nvest1gated gvarious optiens to
-;- then to have a child and they chose to proceed with

alternate. inseminaticn. They purchased sperm from an

anonymous donor from the Fairbanks Crycbank and
Jarranged te have the sperm shipped directly to their
physician's office. With the assistance of Dr. Seth
Derman (phonetic) of the Delaware Valley OB/GYN
Infertlllty Group in Lawrenceville, New Jersey Jean was
inseminated on November 6, 2004 with the sperm of the
anonymous dongr. Beth was present for the procadure.

at the time of the £iling of their verified
| complaint, which was July 1°%, 2005, Jean was pregnant
and due to give birth to a child at the end of July.,
2005. As of the appearance before this Court, Jean in
fact gave birﬁh +o a beautiful baby girl, whao is |
Elizabeth (phonetic). | N )

Jean and Beth assert that the best interests
and haﬁpinéss and welfare of Melissa requires that both
of them be determlned to be the child's legal parents
at birth. and they seek an order from this Court that

they are both the parents of the child.

20a
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The Court has reviewed thoroughly the
excellent brlefs submitted by Mru Singér, on behalf of
his clients, the decision by Judgé Talbert,- hich was
attached to the verlfled complaﬁnt, which was in the

matter ‘of Ch;ld of Klmberly Rcblnson, D 07-6312-05A,

the brief submitted hy Mr. DaAlmeida on behalf of the
étate, and renders the following dec;sxon.

| First, the Court observes as - or the State
Registrar did that the parties to this suit, the
plaintiffs specifically, are SlnCere in theirx
commiﬁmeqt and sincere in their dedication to young
Melissa, to ralse Melissa together.

The sole i{ssue before this Court is the
appropriate legal mechanlsm for the recognitien of the
non-birth mnther as the parent of the child, Melissa.

The net effect of an order which would
determine that'thé nonfblrth mother is a parent of the
child would be to have the birth certificate, which has

already been issued with respect to Melissa, amended to

Jinclude Beth Rappapert as a parent, along with the

natural mother im this case, Jean Moses.

Now- the State Registrar of Vital Statistics
registers all, "yital statistiés“, and records the,
"facts relative ta any birth.™  NJSA 26:8-1. The State

Registrar is required to progure on a pirth certificate

21a
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44 (@) creating a legal relationship between a man and a
child where the ehild is born to 2 married couple as a
result of the mother s artificial 1nseminat10n by a
man, not her husband,l The Statute provides, in
relevant part, that:

“I1f under the superv151on of a licensed
physician. and with the consent of her husband a wife 1is
inseminated artificially with semen donated by a man
not her husband, the busband is treated in law es if he
were the natural fatber ef-the child thersby conceived.
The donor of the semen shall be "treeted in law as if
he were not the father of the child thereby concelved
and shall rave no rights ox dutles stemming from the
conception of the child." WNJSA 9:17~44({b) .

By operation of this statute the rights of
the natural father‘are termlnated and the presumptlon :
of paternity exists due to marriage, thCh could be
rebutted by the husband's knowledyge that his wife was
impregnated by another man s semen is preserved. The
Statute is unambiguous and by its plain terms does not
apply to domestic partners, whether of the same gender
OII' not. . ‘

The plaintiffs in this case argue that the
Court should construe NJSA 9:17~44 to apply to their

domestic partnership situation. In connection with

23a
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Cr—.

statutory construction it begins with consideration of

the statute's plain language. See Merin v. Maglaki

16 W.J. 430, 434 (1992). “A Statute == strike that.
Absent an EXpllClt Lndxcatlon of special meaning words
of a statute ‘are to be glven thelr ordinary and well

understood meaning. Renz V. penn Central, 87 N.J. 437,

440 (1981). |

Given that standard, the Court observes that
NJSA §:17~-44 (a) applies only to married couples because
the Statute plainly indicates that the trigorous

provisions a "husband" must have consented to the

artificial insemination of his wyife". Hughand and

wife refer to individuals who are parties t6 a
marriage. Period. See NJSA 37:1-1 et sec.

In New.Jersey the ability to enter into a
marriage does not extend to same sex couples. Lewis V.
Harris 378 New Jersey Super 168, Appellate Division
205, appeal pendlng. While same sex couples, such as
the plaintiffs here,-may entex inte a domestic
partnership, that statutory union-does. not eguate w1th
marriage and does not render the same sexX couple
“husbands" or *wives" in the statutory sense.

The Domestic Partnership Act amended numerousl
statutes to extend statutory benafits and protections

ro domestic partners in many areas., However, nowhere

24a
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in the Domestic partnership Act did the Legisliature

amend thsa State s marriage atatutes, the statutory

provisioﬁs coﬁcernlng paternlty or birth certificates
n general ox NJSA" 83 1? ~44 (a) in, particular.

The plalntlffs in this case in effect are
asking this Court to create a legally ccgnlzable
parental'reiatidnship between the non-birth domestic
partner and the child from the moment of the child's
pirth, despite the lack of any statutory basis for
doing so.

A parentél relationship is established
ﬁhrough a biolegical relationship between adult and
child, the presumptions attendant to legal marriége or
by’adoption No statutorf provision creaﬁes a
presumptlon of parentage for members of domestic
partnerships.

Furthermeore, the plaintiffs cannot fit into
the presumption created by WNJSA 9:1?*44(&) as that |
statute is based on the existence of a marriage, not
merely on the caonsent of two parties tc a relationship
to create a child through értificial insemination.

‘The reason that the stafute extends to
married couples is because of the statutery
presunptions concerning paternity and the exxstence zn

every .instance in which NJSA 9:17-44(a) is applicable

25a

18/11




F.

10
11
12
13

14

15

16
17
18
19

20

21

22

23

24

25

a1/24/ 26@6 15:26_ _ 9883598128

[T % B ot

-3 oy W

SINGER & FEDUN PAGE

The Court - Ruling . 10 .

— ——

of definitive evidence that the prgsumption_has been
overcome. That is that the husband is not the natural
father of the child.

Tc expand the statute by judicial fiat to '
domestic partners in the manner requested by the
plalntlffs this Court flnds would amount te a

usurpation of the role of the- Leglslature in shaping
social policy.

The Appellate Division in Lewis v. Harris

instructed that regardless of changing views that

sbclety or members of the judiciary have of same sex
relationships, the legislature remains in control of
social legislation affecting the rights of same sex
couples. Regar&less of the apparent wisdom of granting

barental status to the non-birth partuner in -- in the

| case, this Court 1s powerleés-tc ereate a legal

relationship between the non-birth partner and the
child, puzsuant to NJISA 9:17-44(a). |

other avenues of relief exist for the

plaintiffs 3in this case.

There is a mechanism under the adoptlon

_ atatute for the plaintiffs to establish a parent child

relationship between the non-birth partner and the
child. During oral argument the Court engaged counsel

in a colloquy regarding that process and whether that

26a
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process could be expedited in order to deal with some
of the concerns that the plaintiff had ~-- or the
plaintiffs havé.- _

| The Cpurt}fiﬁﬁs that a procedufe exists under
tﬁe adoptioﬁ'stétute foé thegréPi& recognition of the
non-birth. partner in this cése as the parent of the
child atlissue énd that that procedure can be.expedited

to minimize any of the concerns that the plainfiffs

expressed about what could happen between the time that

a final judgment of adoption is entered and the date of

birth of the child. | '
The Court observes that.in anticipation of

the birth of a child a same sex couple is free to enter .

into written agreements to address potential emergent

medical decisions regarding ?he child and custody in

the event that the birth mother is incapacitated.

Furthérmcre,'where a child is not received from an .

adoption agency, as in this.case, an actual adcption

may be promptly and immediately filed after the birth

_of a child. NJSA 9:3-44.

‘The adoption matter can proceed immediately
tc a preliminary hearing and the Court may take
evidence as to the facts and circumstancesbSurrounding
the adoption and a judgment of adoption could be

entered immediately upon the completion of the

a1/89
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1 Preliminary hearing under the circumstances under NJSA
2 9:13-48(C-1}. . Under the protocol many of the éoncerns
3 |raised by the plaintiffs would be addressed and the

d long term ;elat}onshipléf the parties to the child
5 J|could he cléérly established-an@ legally recognized.
6 " So the Court findé-that the plain reading of
7 the statutory provisions which the plaintiffs rely upen
8 tand argues that the Court shqﬁld_construé to grant them
9 [the relief that they seek is inconsigtent with the
10 |relief that they seek. And for the Court to construe
11 thé statute otherwise would be, in efféct, legislating
12 aﬁd hot acting in an appropriate manner as a trial

13 . lgourt.

14 ' With respect to the argument.that such a

15 |construction of that statute would violate the.equal
16 |protection clause of Article One of the State

17 |Constitution, the Court finds that the statﬁtory

18 |[construction which it has given to the statute is net

19 unconstitutional and does not vielate the equal

20 protection clause of the State Comstitution., oOur

21  {Supreme Court has ca;tioned Courts te remain "mindful
ﬁ2 ' of the strong presumpticn in faver of conmstitutionality
23 ahd the traditional reluctance to declare a statute

24 |void, a pdwer to be delicately exercised. " Paul

25 Kimball Hospitzal . Brick Township Hospital 86 New

28a
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(Jersey 428, 447 (1981).

LVery. possible presumption in faway af the
constitutionélitﬁ of legisiative action must be

extended by thePCOuril See Holster versus Board of

Trustees 58 N.J. 80, 66 (1871). hCCordiqgly, any

litigant who attacks the statute must demonstrate that
there is no reasonable basis for sustaining it."™  And
where a statute's constitutionality is fairly debatable

Courts will uphold the law. See Newark Superior

Officers 98 New Jorgoy ae pase 207,

In Robinson versus Cahill 62 New Jersey 443,
Chief Justice Weinberger stated that a Court in
analyzing whether a statute violates the equal
protection of the clause ~- egual protectionlclaﬁse
"must weigh the hature of the restraint on the denial
@gainst -- I'm sorry. The Court must weigh the nature
of the resﬁraint or the denial against the apparent

public justificatien and decide whether the State

action is arbitrary. In that process if the
circumstances sensibly so require the Court may call
upon the State to demonstrate the existence of a
sufficient public need for thehrestraint ox the denial.
Overall,}the instances in which the Court has
struck down a statuté'on equal protection groﬁnds are

few. On the rare occcasions on which a ‘statute failed

29a
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to survive the equal protection scrutiny it cannot be
seriously disputed that the right asserted qualifies as
a fundamentai fiéht under the State Constitution; that
is the right vindicaféd Has been, so rooted in the
tradif%ons énd collectiga consé%eﬁce of our pecple as

to be ranked as fundamental. King v. South Jersey

National Bank 66 New Jersey 161 (1974).

The crucial issue under New Jersey law is
whether there is an appropriate governmental interest
suitably furthered by the differential treatment. See

Borough of Ceollingswood v. Ringgald, 66 New Jersey 35@

{1875}, A "real and substantial relationship between
the classification of the governmental.purpose which it
purportedly servea' must be shown to sustain‘the
classification.

| The State Registrar, in its briefs, stated
that it did not dispute that parentage is a fundamental
right. The Court finds, however, that Beth Rappaport

does not have parental rights to the child born to Jean

Moses. Nothing in the State Constitution provides that

an adult‘withlno biclogical connection to a child has a
fundamental right to create parental rights to that
child by the most convenient or expeditious method
possible,

There is 2 method under the adoption statute

04/89
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1 for Beth Rappaport to obtain parental rights. That

2 procedure is not burdensome, oneroﬁs or cumberscme. It

3. Jcan be expedited; At oral argument Mr. Singer |

4 indicated that in hi§ ékperiencg at the most rapid end

5 |of the speéEfum, 0 to‘épeak,“w;thin four to five

é menths an adoption caﬁid be“accomﬁlished. T suspectl

7 that that.procediire could be even expedited further if

8 [need be. '

9 The ﬁlaintiffs did not provide the Court with
10 any precedent supporting the proposition that the State
11 éonstitution establishes a right to.immediate
12 recognition of parentage at the mement a child is born

13 |when the person seeking that recognition has no

14 (biclogical relationship with the child.
15 The fact that the Legislature has created a

16 |different procedure for married men to be recognized at

17 |the =+ ap #he natural father of a chiid born to his
18 wife after her artificial insemination with his consent
19 jdoes not equate to a constitutional vielation. As the
20 |Appellate Division firmly established last month in

21 Lewis v. Harris nothing in the Consatitution tequires .

22 that same sex couples be accorded rights identical -~
23 underline identical -- to married couples. Because our
. 24 |Constitution does not @énshrine a right to enter into a

25 same sex marriage the Legislature has the prerogative

31a
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1 to establish the'legal rights to be accorded to same
Z |sexr domestic partners and those rights can differ frem
3 those accorded to married individuals. Given the fact

4 |that plaintiffs are afforded an efficient method for

5 the establishment of pafental rights for both partners

& to the child, the fact that ﬁarriéd men enjoy a

7 |different mechanism for‘establishing-similar rights

B this Court fiﬁds is of no qonstitutional significance.
9 Our Supreme Court, in the Baby M case, opined

10 |that in light of the fact that the Legislature had
11 Jexplicitly recognized the parent child relationship
12 |between a child and its natural.pérents,‘married and

13 non-married, NJSA 9:17~38 to 59, between adoptive

14 parents and their adopted child or adopted child, &JSA‘

18 2:3-37 to 56 and between a husband and a wife's ¢hild

i6 pursuant to artificial inseminaﬁion, NJSA 9:17-44, but

17 in no other circumstances "it can be contended with

18 some force that the legislature's statutory coverage of

19 |the creation of the parent child relationship evidences

26 |&n intent to reserve to itself the power to define what

21 {is and what is not a parent child relationship." Eggx
- 22 M at page 104. And the Court 8¢ holds that the

23 legislature has evidenced its intent to reserve to

24 litself the power to define what is and what is not &

25 'parent child relatienship.

32a




P1/24/2006 15:29 . 9683530128

[ WS B N

1o
11
12

13

14.

15
16
17
18
19
20
21
22
23
24

25

SINGER & FEDUN : PAGE ©8/89

The Court - Ruling 18

that time smended to provide protections with raspect
te parentage accorded to domestic ﬁartneré in the
Contht of artificial inéemination, in particular, or
parentage for dpmesti@_ﬁértners in general. 1Indeed the

Legislature.duite rlainly deeliped ta extend any

statutory rights to demestic partners with respect to

parentage,'as the Domestic Partnership Act is silent on
that subject. Clearly, having‘not included statutory
parental rights in the more specific Domestic
Partnérship Act, the Legislature could not have
intended to secure such rights through the more general

Law BAgainszt Dlscrlmlnatlon, which was examined and

smandad by EhaALegisiature simultaneously Gith Domestiﬁ
Partnership Stat -~ Statute. _

Accordingly, this Court finds that the
Court's consgtruction, as preﬁidusly set forth, of NJSA
17:44R does not constitute a violation of New Jersey's
Law Against 5isarimina£ion.-

The parties at oral argument agreed that this
matter was ripe for summary disposition, that there are
no factual issues which'woﬁld preclude the Court from
entering a final judgment, and so a final judgment will
be entered dismissing the plaintiff's complaint,
denying the relief enteréd. Mr. DeRlmeida has been

asked to prepare an appropriate form of judgment. This

34a
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. P

( 1 concludes the Court's decision in this matter,
, _
3
4 " .
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