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INTRODUCTION
Plaintiff Charles Patrick Pratt alleges that he was the victim of harassment 'siaanning
nearly all of his time in primary and secondary schools in the maian River Central Schdoi '
District (“IRCSD”). Pratt alleges that he was targeted by peers aﬁ;i IRCSD staff 'I)ecéuse he did

* not conform to masculine stereotypes and because of his sexual orientation. Pratt filed this

lawsuit asserting claims against the IRCSD, its Board of Education, Superintendent, agents‘, and

_employees (collectively, “Défendant‘s”) for, inter alia, violating his statutory and constitutional |
rigﬁts to be free from discrimination on the basis of sex under Title IX of the Education .
_Amendments Act 0f 1972,20 U.S.C. § 1681 et seq. (“Title IX™), and the Equal Prétection Claﬁse
of the Fourteenth Amendment to the United States Constitution, 42 U.S;C. § 1983.! (First Am.
Compl. 11168-178) 1

On June 11, 2010, the Defendants filed a Motion to Dismiss/Motion for Summary -

‘Judgment and supporting memorandum (“Defendants’ Memorandum”), arguing, inter alia, that

Pratt failed to state a claim under Title IX or the Equal Protection Clause (See Defs.’ Mern. at
12-22; Defs Reply Mem. at 14-17, 19-20 ) The Umted States respectfully requests that thls

~ ~Court allow 1t to partxclpate as amicus curiae to address three mcorrect legal arguments posited
by Defendants. Speciﬁoally, Defendants argue that: (1) harassment based on sex stereotyping is

not a legally cogniiable claim under Title IX and the Equal Protection Clause; (2) allegations of

! Pratt’s sister A.E.P., through her parerts and next friends Bobbi Lynn Petranchuk and Todd
Edward Petranchuk, is also a party to this suit. Pratt and A.E.P. both allege claims under the
Equal Access Act, 20 U.S.C. § 4071 ef seq., the First Amendment to the United States
Constitution as applied to the states by the Fourteenth Amendment, the Free Speech Clause and
. the Free Association Clause of Article I § 8 of the New York State Constitution, § 296 of the
New York Human Rights Law, and §§ 40-c and 40-d of the New York Civil Rights Law.

However, the United States’ amicus Memorandum addresses only Pratt’s claims of harassment
" based on sex under Title IX and the Equal Protection Clause (the Sixth and Seventh Claims for
Rehef in the First Amended Complamt)
1
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harassment based on sexual orientation preclude a sex stereotyping claim; and (3) breaks
inherent'in a studernt’s movement between clasées, grades, énd schoolé preclude a hostile
 environment claiﬁ. (See Defs.” Mem. at 12-22; Defs.” Reply Mem. at 14-17, 19-20.) Because
none of these arguments is supported by law, the United States respectfully requests this
opportuhity to address the correct legal standards governing sex-based harassrr;ent claims under
"Title IX and the Equal Protection Clause.
" INTERESTS OF THE UNITED STATES

The United States seeks to participate as amicus curiae because it has a significaﬁt.
" interest in the proper de;veldpment of the law regarding Title IX and the Equal Protection Clause.

Under Title IX and its irﬁplementing regulations, see 34 CFR §§ 106.1, 106.31(a)-(b)
(2010), no individual may be discrimina‘ted against on the Basis of sex in any: educational
program or activity receiving Fedetal financial assistance. The U.S. Depar‘;menf of Bducation is
charged with prom;llgating regulations implementing Title IX and ensuriﬁg that recipients of
Federal funds comply with tﬁe statute and regulations. & 20U.8.C. § 1682 (2006). The Office
for Civil Rights (“OCR”) is the office within the U.S. Department of Education chargea with * -
enforcing Title IX The U.S. Department of Justice; through its Civil Righw Diyiéion,
coordinates the implementation and enforcement of Title IX by the U.S. Department of
Education and other executive agencies. Exec. Order No, 12,250, 45 Fed. Reg. 72,995 (1980);
28.CFR. § 0.51 (1998). '

The U.S. Department of Justice also has significant responsibilities for the enforcement
of Title IV of the Civil Rights Act of 1964, which prohibits equal protection violations on the

basis of sex, see Title IV, 420.8.C. § 2000c (2006), and the Attorney General may intervene in

2.
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any lawsuit in federal court seeking relief from a denial of equal protection under the Fourteenth
Amendment See 42 U.S.C. § 2000h-2 (2006) | |

The United States has furthered the significant interests noted above by 1ntervemng or
participating as amicus curiae in numerous lawsuits involving claims of sexual harassment under

- Title IX and/or the Equal Protection Clauge.‘ See, e.g., Order Granting Iﬁtervention, Juhior Doe

v. Allentown Sch. Dist., 06-CV-1926 (E.D. Pa. July 8, 2009) (attached as Ex. A); Ordér Granting

Intervention, Lopez v. Metro Gov’t of Nashville & Davidson Countv. 3:07-CV-00799, 2008 WL

4831318 (M.D. Tenn. Nov. 4, 2008) (attached as Ex. B); AB. v. Rhmebeck Cent Sch. Dist., 224

. F. RD 144 (SD.N.Y. 2004) Lovins v. Pleasant H111 Pub. Sch. Dist., No. 99-0550- Ccv. (W.D.

Mo. July 31, 2000) (attached as Ex. O).

| | PROCEDURAL HISTORY

On February 19, 201 0, after obtalmng leave from the Court, the Plaintiffs filed then‘ First
-Amended Complaint alleging, infer alia, that Defcndants discriminated against Pratt on the basis
of sex in violation of Title IX and the Equal Protection Clause. (First Am. Compl. 17 168-178.)
' ; Pratt alleges tha_t he was subjected to verbal and physical harassment in élenientary, middle, and’
high school because he did not conform to mascﬁline stercotypes and because of his sexual |
orientation. (Id. ét. 99 20, 34-37, 40,‘ 50, 53-54, 57,59.) Pratt alleges that he was call‘ed names
éuch as “gay,” “faify,” “faggot,” “girl,” “pussy,’f “sissy,” “queer,” aﬁd "‘fudgepacl:cer,” and -

feminized versions of his name (“Charlotte” or “Charlise™). (Id. at Y 34-35, 37, 53-54.) Pratt

also alleges physical harassment such as grabbing and pinching his buttocké, vandalizing his - -

locker, mocking him with stereotypically female mannerisms and gestures, slamming him into
walls and lockers, spitting on him, hurling food and spitballs at him, and knocking belongings

from his hands. (Id. at 9 38-39, 57, 59.) Pratt seeks monetary darﬁages for these alleged
: : 3 ' S
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violations of Title IX and the Equal Protection Clause. (F'irst Am. Compl., Prayer for Relief {f
3-4,7-9.)

On March 5, 2010, Defendants filed their Answer to the First Amended Complaint. On

June 11, 2010, Def{endants filed a Motion to Dismiss/Motion for Summary Judgment. Plaintiffs ‘

responded on June 28, 2010, with an Opposition and Memorandum of Law (“Plaintiffs’

Memorandum”). On July 13, 2010, Defendants submitted their Reply and Memoréndum of Law.

in Support (“Defendants’ Reply Memorandum™).
ARGUM:ENTZ

The parties agree that to state a hostile environment claim for damages under Title IX, a
private plaintiff must prove that a schoql ciistrict in receipt of Federal financial assistance was
deliberately indifferent to sex-based harassment of which ﬁ had actugl knowiedge, and that the -
harassment was so severe, pervasive and objectively offensive that it can be said to have -
_ deprived him of access to an educational opportunity or benefit. Davis v. Monroe Co. Bd. of
-Educ., 526 U S. 629 650 (1999), g_g(_:_o_@, Defs.” Mem. at 12; Pls.’ Mem. at 19. Sumlarly,
hostile environment claim under the Equal Protectlon Clause requires the plamtlff to prove that
he “subjectively perceived the environment to be hostile or abusive” and that the env1ronment
~ was “objectively ﬁosﬁle and abusive, that is, that it was ‘permeated with ‘discriminatory

intimidation, ridicule, and insult,’ . .. that [was] ‘sufficiently severe or pervasive to alter the

conditions’”.of the educational environment. Hayut v. State Univ. of New York, 352 F.3d 733,

744-45 (2d Cir. 2003) (citations omitted) (relying on Title VII hostile environment precedent to

2 Defendants filed a Motion to Dismiss/Motion for Summary Judgment without stating the
standard of review or identifying which claims are subject to dismissal or summary judgment.
The United States construed the Defendants’ arguments with regard to the Title IX and Equal
Protection Clause claims as a motion to dismiss. (See Def. Mem at 12-22.)

4
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define the legal standard under the Equal Protection Clause); Sauerhaft v. Bd. of Educ. of the

Hastings-On-Hudson Union Free Sch. Dist., No. 05 Civ 09087, 2009 WL 1576467, at *6 n.11
(S.D.N.\Y..June 2,2009) (applying same standard under Title IX and the Equal Protection Clause
in its analysis of severity and pervasiveness); see also Defs.” Mem. at 21~2£ (Equal Protection
CAlause is “analyzed; in much the same manner as claims brought under Title IX;”); Pls.” Mem. at
28

Defendants incorrectly argue that Ptatt faits to state a claim under Title IX and the Equal
Protection Clause because (1)’a claim of sex-based harassment cannot be based on
nonoonforrmty with sex stereotypes (2) an allegatlon of sexual orientation harassment precludes
a claim based on nonconformity Wlth sex stereotypes and (3) harassment that spans classes,
grades, and schools cannot establish a hostile environment claim due to breaks in a student’s
education. The United States addresses-each of these arguments below.

I. Harassment Based on Nonconformity with Sex Stereotypes is a
Legally Covnizable Claim Under Title IX and the Equal Protection Clause.

" Defendants contend that “liln order to be actionable under Title IX, the alleged
harassment must be ‘because of sex’, and no Title IX clalm is stated upon the basis of sexual ,
‘ onentauon perceived sexual-orientation, or lack of conforrmty to gender stereotypes ? (Defs.’
Mem at 13.) Defendants go on to assert that “[e]ven 1f the Plamtlffs had pled facts which
support the conclusion that the Plam’uffs were d1scr1m1nated against based upon noneonforrmty

to gender stereotypes, no such claim exists.” (Id. at 14; accord Defs.” Reply Mem. at 14

3 The United States’ amicus Memorandum addresses Plaintiffs’ Equal Protection Clause claim as
it pertains to sex-based discrimination on the basis of a failure to conform to gender stereotypes.
Plaintiffs are correct that an Equal Protection Clause claim may also be asserted on the basis of
discriminatory treatment (i.e., complaints from boys are treated differently than complaints from
girls). (Pls.” Mem. at 28.) ‘

' 5
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(“Defendants point out that Plaintiff attemﬁts to allege a claim pursuant to Title IX which is not
contemplateﬁ by Title IX, and that the eﬁﬁrety of -Plaintiff’s Title IX allegations state no
discrimination Based upon gender, but attempt to sta£e that Plaintiff was discriminated.aéainst
based upon homosexuality and/or gender stereotypes, neither of which are [sic] Qontemi)lated by
Title IX.”).) D.efend'ants likewise argue that harassment based on nonconformity with sex
stereotypes cannot support a sex-based claim under the Equal Protection Clause. (Defs.” Mem.
at 21-22; Defs.’ Reia]y Mem. at 19-20.)

While Defendants cite to five Title'VII cases for the proposition tha;c h“no Title IX claim is
stéted upon the . . . lack of conformity to gendef stereotypes,” none of the cases supports this

proposition.*

Two of the cases,.West v. Mit. Sinai Médical Center, No: 00 Civ. 6191, 2002 WL
530984, (S.D.N.Y. Apr. 9, 2002), and Elgamil v. Syracuse University, No. 99-CV-611, 2000 WL

1264122 (N DN.Y. Aug. 22, 2000), do ndt mention, muﬁh less discuss, -claims based on sex

stereotyping. In the remaining three cases, Dawson v. Bumble & Bumble, 398 F;3d 211,217-21 .

(2d Cir. 2005), Simonton v. Runyon, 232 F.3d 33, 36-38 (2d Cir. 2000), and Rissman v.

. Chertoff, No. 08-Civ.~7352(DC), 2008 WL 5191394, at *2 (S.D.N.Y. Dec. 12, 2008), the courts
did not preclude séx stereotyping claims. To the contrary, each court recognized that a sex |
stereotyping claim is legally cognizable under Title VII, but went on to hold that the plaintiffs

failed to allege facts that would support such a claim. Dawson, 398 F.3d at 218 (five years after

Simonton, the Second Circuit noted that “individual employees who face adverse employment

* Similarly, these cases do not support Defendants’ proposition that a sex-based hostile
environment claim under the Equal Protection Clause cannot be based on nonconformity to sex
stereotypes, and the Defendants do not cite any other cases in support of this proposition. (Defs.’
Mem. at 21-22; Defs.” Reply Mem. at 19-20.) Defendants simply ask the court to rely on their
Title IX arguments to similarly dismiss Pratt’s Equal Protection Clause claim. (Defs.” Mem. at
21-22; Defs.” Reply Mem. at 19-20.)

' 6
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actions as a result of their employer’s animus toward their exhibition of behavior considered to
be stereotypically inappropriate for their gender may have a claim under Title VIL”); Simoriton,
- 232 F.3d at 38 (“We do not have sufficient allegations before us to decide Simonton’s claims
based on stereotyping because we have ﬁo basis in the record to surmise that Simonton behaved
in a stereotypically feminine manner and that the harassment he endured was, in fact, based on
his' non-conformity with gender norms instéad of his sexual oriéntétion. Moreover, because this

theory was not presented to the district court, we are without the benefit of lower court

consideration.”); Rissman, 2008 WL 5191394, at *2 (“[I]ndividuals may maintain a claim under
Title VI for adverse employment actions caused by their lack of conformity to gender

stereotypes.”).

Moreover, the Defendants’ reliance on Title VII is of no avail because the Supreme Court "

has authoritatively recognized a sex stereotyping claim. Price Waterhouse v. Hopkins, 490°U.S.

228, 251-52 (1989) (holding that harassment based on sex stereotyping constituted

discrimination on thie basis of sex under Title VII). The lower court cases cited by the

' Defendants do not and could not cast any doubt on this holding. See Dawson, 398 F.3d at 21 8;

Rissman, 2009 WL 5191394, at *2. Similarly, harassment based 6n nonconformity with sex

stereotypes is a legally cognizable claim under Title IX.> See. e.g., Doe v. Brimfield Grade Sch., -

5 Courts examine Title VII precedent when analyzing discrimination “on the basis of sex” under
Title IX. Davis, 526 U.S. at 631 (holding that Title VII agency principles do not apply under
Title IX, however Title VII precedent was relevant to expound on gender-based harassment);
Franklin v. Gwinnett County Pub. Schs., 503 U.S. 60, 74 (1992) (Title VII precedent was the
basis for recognizing a Title IX private cause of action for sexual harassment). The standards for
proving gender-based harassment under Title VII that were enunciated in Oncale are often cited
by courts reviewing similar claims under Title IX. Oncale v. Sundowner Offshore Services. Inc.,
523 U.8. 75 (1998) (holding that same-sex harassment is actionable under Title VII); see. e.g.,-
Davis, 526 U.S. at 651; Montgomery v. Indep. Sch. Dist. No. 709, 109 F. Supp. 2d'1081, 1091
(D. Minn. 2000)

-7
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552 F. Supp. 2d 816, 823 (C.D. 111. 2008) (“Discrimination because one’s behavior does not

‘conform to stereotypical ideas’ of one’s gender can amount to actionable discrimination ‘based

on sex.””); Riccio v. New Haven Bd. of Educ., 467 F. Supp. 2d 219, 226 (D. Conn. 2006) (“The

language set forth in the OCR Guidance and the holding in Oncale clearly support the conclusion
that a female student, subj ected tp pej oratiye, female homosexual names by other female
students, can bring a claim of sexual harassment under Title IX.”); Thenb V. Toﬁganoxie Unified
Sch. Dist. No. 464, 3’)7 F. Supp. 2d 952, 964-65 (D. Kan. 2005) (recognizing that a gender
stereo‘cyping6 claim mayvbe used to establish that same-sex harassment is based on sex under

¢ .
Title IX); Montgomery, 109 F. Supp. 2d at 1090-93 (relying on Price Watethouse, Oncale,

Davis, and the relationship between Title VII and Title IX to hold that the plaintiff had stated a

cognizéble harassment claim for nonconformity with sex stereétypes under Title IX).
Additionally, OCR has recognized the sex stereotypiﬁg theory in its guidance on sexual

harassrﬁent and enforcemenf under Title IX. The most recent guictiance; iséued on J aﬁuar_y 19,

2001, states as follows:

[Glender-based harassment, which may include acts of verbal, nonverbal, or
physical aggression, intimidation, or hostility based on sex or sex-stereotyping,
but not involving conduct of a sexual nature, is also a form of sex discrimination
to which a school must respond, if it rises to a level that denies or limits a '
student’s ability to participate in or benefit from the educational program.

Revised Sexual Harassment Guidance: Harassment of Students by School Emplo'yee's, Other

Students, or Third Parties (2001 OCR Guidance™) at 3, 66 Fed. Reg. 5512 (Jan. 19, 2001).”

§ “Sex: stereotypihg” and “gender stereotyping” are used interchangeably by courts.

7 The 2001 OCR Guidance was issued pursuant to the U.S. Department of Education’s authority
under Title IX and its implementing regulations to eliminate discrimination based on sex in
education programs receiving Federal financial assistance. 20 U.S.C. §1681; 34 C.F.R. §
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In light of the relevant case law and the 2001 OCR Guidance, 1t is clear that harassment
based on sex stereotyping is discrimination on the basis of sex under Title IX and the Equal
Protection Clause. Defendants cite nothing to the contrary. This Cou'rf: should therefore dispense
with the Defendants’ argument. | |

II. Allegations of Harassment Based on Sexual Orientation
Do Not Defeat a Sex Stereotyping Harassment Claim.

Defendants argue that “[tJhe remarks which Plaintiff alleges evidence ‘gender stereotype’

' discfimination do not, as Price-Waterhouse requires, aliege discrimination based upon gender,
but rather attempts [sic] to allege discrimination based upon se‘xual'orien‘cation.” (Defs.’ Reply . '
Mém. at 14.) Defendants, in essence, argﬁe vthat Pratt cannot assert harassment based on both
sexual orientation and sex stereotypmg

Plaintiffs, in response, correctly note that harassment “based on sexual orientation does |
not immunize these Defendants from liability under Tltle IX for harassment and discrimination

based on sex.” (Pls.” Mem. at 21.) Courts that have encountered similar claims allow plaintiffs

106.31(a). Courts have routinely looked to OCR’s guidance because it constitutes a body of -
informed judgment from the federal agency charged with administering Title IX. See. .g..
Davis, 526 U.S. at 647-648, 651-652 (noting that its holding on student-on-student harassment is -
consistent with OCR’s guidance on Title IX); Riccio. 467 F. Supp. 2d at 226 (relying on the

2001 OCR Guidance to determine the scope of sex-based harassment under Title IX).

8 The cases cited by the Defendants do not support their argument, particularly at the motion to
dismiss stage. First, in Martin v. New York State Department of Correctional Services, the court
‘granted the defendant’s motion for summary judgment because the plaintiff, David Martin, failed
- to offer any evidence of sex stereotyping, specifically that the alleged harassment was aimed at
his masculinity or perceived lack thereof. 224 F. Supp. 2d 434, 446-47 (N.D.N.Y. 2002).
Second, in Trigg v. New York City Transit Authority, the court granted the defendant’s motion
for summary judgment because the plaintiff stated in a déposition that the harassment was based
on sexual orientation. No. 99-CV-4730, 2001 WL 868336, at *6 (E.D.N.Y. July 26, 2001). Of .
particular relevance to Section 1 of the Argument supra, bothi Martin and Trigg accepted that sex
stereotyping was a legally cognizable claim under Title VII. See Martin, 224 F. Supp. 2d at 446-
47; Trigg, 2001 WL 868336, at *5-6.

9
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to prove that the alleged harassment was based on sex even when some of the allegations appear

to be related to sexual orientation discrimination. For example, in Riccio, Stefanie Andree, '

alleged that she was called derogatory names such as “bitch,” “dyke,” “freak,” “lesbian,” “Nazi,”
“gay,” and “gothic”, and was subjected to physical violence such as having a pencil thro% at
her during lunch and paper balls tossed at her during class. 467 F. Supp. 2d at 221-24. The
defendant, the New Haven Board of Education, challenged Andree’s Title IX claim as one based
on sexual orientation rather than sex by argumg that “the majority of the name-calling and
ridicule targeted at Andree contained pejoratlve homosexual references” and that “the thrust of

- the slurs were of a sexual orientation nature and not gender specific.” Id. at 225. The court

disagreed, noting that Oncale held that similar harassment constituted discrimination on the basis

of sex:

Despite the Board’s assertion that Oncale precludes Andree’s claim because the
slurs were largely regarding sexual orientation, Oncale is analogous to Andree’s
claim. In Oncale, the plaintiff was a male being harassed physically and verbally
by other males. The derogatory language directed at Mr. Oncale was homosexual
in its nature, as in Andree’s case., Despite the language being of a homosexual
nature in Oncale, the Supreme Court concluded that the harassment constituted
sexual harassment

lgi; at 226 (c;itations omitted) . The court held that “Andree, a femalé student, targeted by’oﬂﬁer‘
female students and called'a'variety of pejorative epithets, including ones impljing that she.isa_
femnale homosexual, has established a genuine issue of fact asto Whether this harassment
amounts to. gender-based discrimination, aotionéble under Title IX.” Id.

The Defendants argue that Pratt cannot prove a sex stere’otyping claim because the
alleged harassment (i.e., epithets such as “faggot,” “sissy,” “queér,” “fudgé packer,” “gay,”

“fairy,” “girl,” “sissy,” “Charlotte,” and “Charlise” (feminized versions of Pratt’s name))’
Y

suggests sexual orientation dlscnmmatlon (S__Q_Defs Mem. at 13-15.) This argument implies

10
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that Pratt is somehow trying to “bootstrap protection for sexual orientation” into Title IX.

Dawson, 398 F.3d at 218 (internal quotatioh marks omitted). However, the Court in Oncale

cautioned against drawing such superficial, perfunctory conclusions about sex-based harassment:

In same-sex (as in all) harassment cases, that inquiry requires careful
consideration of the social context in which particular behavior occurs and is
experienced by its target. . . . The real social impact of workplace behavior often
depends on a constellation of surrounding circumstances, expectations, and
relationships which are not fully captured by a simple recitation of the words used
or the physical acts performed. '

523 U.S. at 81-82; accord Dayis, 526 U.S. at 651-52.

An example of the careful review contémplated by Oncale can be found in Montgomery.

The plaintiff alleged that the school district failed to address persistent harassment that included
slufs (e.g., “fag,” “Jessica” (ferninizéd version of the plaintiff’s name), “girl,” “gay,” “princess,”
“homo,” "‘freak,”l“lesbian”) and physical aggression (e.g., punching, kicking, pushing, throwing
plaintiff to the ground and pretending to rape him). Montgomety, 109 F. Supp. 2d at 1083-84.
The school district argued that the j)laintiff’ s “Title IX claims must Bc disinissed because Title

_ IX does not protect individuals from discriminatioh based on :sexual orientation or~perceived
sexual orientation.” Id. at 1089. In denying the defendant’s moti.on to dismiés, the cqurt
explained that a trier of fact could find that the harassment was based on sex: |

Plaintiff contends that the students engaged in the offensive conduct at issue not’
only because they believed him to be gay, but also because he did not meet their
stereotyped expectations of masculinity. The facts alleged in plaintiff’s complaint
support this characterization of the students’ misconduct. He specifically alleges
that some of the students called him “Jessica,” a girl’s name, indicating a belief
that he exhibited feminine characteristics. Moreover, the Court finds important
the fact that plaintiff’s peers began harassing him as early as kindergarten. It is
highly unlikely that at that tender age plaintiff would have developed any
solidified sexual preference, or for that matter, that he even understood what it
meant to be “homosexual” or “heterosexual.” The likelihood that he openly -
identified himself as gay or that he engaged in any homosexual conduct at that
age is quite low. It is much more plausible that the students began tormenting

' 11
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him based on feminine personality traits that he exhibited and the perception that
he did not engage in behaviors befitting a boy. Plaintiff thus appears to plead
facts that would support a claim of harassment based on the perception that he did
not fit his peers stereotypes of masculinity.

Id. at 1090; gee also, Schmedding v. Tenmec Co - Inc ., 187 F. 3d 862, 865 (8th Cir. 1999)

(harassment that included rumors that labeled plaintiff as homosexual did not transform the

complaint from one alleging harassment based on sex to one alleging harassment based on sexual

orientation). The court’s reliance on the allegation that the harassment began in elementary
school demonstrates how the “social context in which particular behavior occurs” and how such
contexts help to distinguish harassment based on sex from that based on sexual orientation.’

Oncale, 523 U.S. at 81,

Additionally, OCR: policy recognizes that Title IX i)rohibits harassment based on sex
even when some of the harassment appears to be related to sexual orientation. The 2001 OCR

Guidance states that “sufficiently serious harassment of a sexual nature rernains covered by Title

X... even though the hostile environment may also include taunts based on sexual orientation.”

2001 OCR Guldance atv.

Because the case law estabhshes that a plaintiff can concurrently assert claims for sex-
based harassment and sexual-orlehtatmn-based harassment (even if the latter claims are not
cognizable under the same laws); Pratt should be given an opportunity to prove that the alleged

‘harassment is based on sex under Title IX and the Equal Protection Clause.

* Moreover, being gay does not deny a student his right to be free from sex-based discrimination
" pursuant to Title IX and the Equal Protection Clause. See, e.g., 2001 OCR Guidance at 3
(“Although Title IX does not prohibit discrimination on the basis of sexual orientation, sexual
harassment directed at gay or lesbian students that is sufficiently serious to limit or deny a
student’s ability to participate in or benefit from the school’s program constitutes sexual
harassment prohibited by Title IX under the circumstances described in this guidance.”); Romer
v. Bvans, 517 U.S. 620, 633 (1996). ' -
. : 12
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III. A Hostile Environment Claim May Span Transitions Between
Classrooms, Grades, and Schools.

The Defendants assert that breaks inherent in the transitions between classes, grades, and
schools defeat Pratt’s hostile environment claim under Title IX and the Equal Protection Clause:

Even assuming, arguendo, that the Plaintiffs state harassment based on sex:
lengthy vacation periods, break up periods of attendance in.public school,
students moving from teacher to teacher, grade to grade, classroom to classroom,
and school building to school building as they continue to attend schoo], prevent
Plaintiffs from alleging pervaswe and continuous harassment. In short, the
educational experience is not continuous, broken up as it is by lengthy periods of
vacation. Also, the educational environment changes so dramatically from
kindergarten to high school that it cannot reasonably be deemed to constitute one
educational environment.

(Defs.’ Mem. at 18; see also id. at 16-20, 22;) 10" The Defendants use Breaks in the transitipn

- between classes, grades, and schools to divide Pratt’s alleged harassment by grade and school.
By then tallying merely the harassment alleged within each, the Defendants attempt to defeat
Plaintiffs” claim that the conduct created a hostlle env1ronment for him, The Defendants are

essennally challeng_mg whether the alleged harassment meets the ¢ pervaswe > element under

Title IX and the Equal Protection Clause. See Davis, 526 U.S. at 650 (to be actionable under

1 Defendants fail to cite even one case that stands for the proposition that the “educational
experience is not continuous.” (Defs. Mem. at 18.) The Defendants cite two Title VII cases that
do not discuss hostile environments in an educational setting, but even Hughes recognizes the
prematurity of determining whether a continuous claim is established at the motion to dismiss
stage before discovery has commenced. Hughes v. United Parcel Serv., Inc., No. 117224/01,
2004 WL 2059768, at *7 (N.Y. Sup. Ct. June 28, 2004) (the court held that “given that various
acts of discrimination may be considered as part of a hostile work environment claim depending
on their relationship with other acts comprising such claim, and, as discovery has not yet been
completed, it is premature to determine which acts of alleged discrimination are isolated events
that are unrelated to the hostile work environment claim.”); see Kotcher v. Rosa & Sullivan
Appliance Ctr.. Inc., 957 F.2d 59, 62-63 (2d Cir. 1992) (held that the alleged workplace
harassment was sufficiently continuous). Moreover, Defendants’ improperly try to import the
workplace environment from Title VII cases to the school environment in a Title IX claim. The
Supreme Court has explicitly stated that “schools are unlike the adult workplace i Dav1s, 526

- U.S. at 651.

13
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Title IX, the harassment must be severe and pervasive); Hayut, 252 F.3d at 745 (citations
omitted) (requiring that sex-based harassment be sufficiently severe or pervasive under the Equal
Protection Clause and explaining that ““pervasive’ means that the challenged incidents are ‘more
than GplSOdlC they must be sufficiently continuous and concerted.””)

Defendants’ argument is precisely the type of “rigid ‘calculate and compare’
methodology” discouraged by the Second Circuit. ‘See Hayut, 252 F.3d at 746 (citations
omitted). Courts snould instead be cognizant of the “fact-specific and circumstance-driven
nature of hostile environment claims” when reviewing the pervasweness of alleged harassment.
Id. Forinstance, Defendants argue that gaps in Pratt’s hlgh school attendance defeat the hostlle
environment claim as it applies to his high school years. (Defs.” Mem. at 18.) Under
Defendants’ logic, a victim who miésesrschool due to the psychological impact ot" harassment‘
~could never establish a hostile environrnent claim. Moreover, beceuse all students transition
- between gr‘ades and schools with intervening breaks for holidays and surnmer, Defendants’

argument would preclude any $tudent from establishjng a hostile environment claim beyond a
very short time frame. Not surprtsmgly, this nonsensical result lacks any legal support and
undermines the Supreme Court’s fundamental recognition that Tlﬂe IX bars schools from |
'mamtammg a hostile environment over time. See, & __,g_1 Davis, 526 U.S. at 633 35, 653 54
(holding that a Title IX claim based student-on-student harassment spanning the winter holidays
and spring break was sufficient to survive a Rule 12(5)(6) motion).

Contrary to the Defendants’ argument, courts in the Title IX context often find that the

harassment is pervasive precisely because it spans grades and schools.!' In Riccio, the court

- ' Howeyver, a single or isolated incident of sexual harassment may, if sufficiently severe, create .
a hostile environment. See 2001 OCR Guidance at 6, n. 45 (citing Vance v. Spencer County
14
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noted that the “term ‘pervasive’ implies that something is Widespreéd.” 467 F. Supp. 2d at 227.
The court found two grounds on whlch the plaintiff could satisfy the pervasive element. Id.

First, the fact that the harassment followed the plaintiff from school to school (Le., her elghth
.grade year at Nathan Hale School to her ninth grade year at Community Magnet High School)
could signify “a systemié problem wi’_chin the district and amounts tc; a widespread issue of
discrimination.” Id. Sécond, the harassment could be “deemed pervasive because it continued
throughout the school year.” Id. (“This was not a single act of feasing, or even a féw incidents

spanning only a short time petiod.”)

© Similarly, m Theno, the court held that a rational trier of fact could find the hafasSment

was pervasive because it transce‘nded from one school to another and continued unabated

throughout the school year. 377 F Supp. 2d at 968. The harassment followed the plaintiff from -

his seventh, elohth and ninth grade years at a Jumor high school to his tenth and eleventh grade
years at Tonganox1e High School. Id. at 954-6 1. For instance, he was “teased for years based on
the rumor that start:ed in seventh grade to the effect that he had 'i)een caught mésﬁnbéting in the
boys’ restroom.” Id. ét 968. Moreove’r, the harassment continued throughout the school year.
Id. The plaintiff was “referred to as being gay or queer” and was routinely called names such as
“fag,” “faggot,” “jack-off boy,” “banana boy,” “queer,” “flamer,” or “masturbator.” Id.

In sum, the relevant case law establishes that a hoétile educational environment can span’
breaks, classes, grades, and schools. The Défendants’ qnsupﬁorted arguments to the contrary

defy common sense. Accordingly, Pratt should be given the opportunity to prove the

Pub. Sch. Dist., 231 F.3d 253 (6th Cir. 2000); Doe v. School Admin. Dist. No. 19, 66 F. Supp.
24 57, 62 (D. Me. 1999).

15
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pervasiveness of the alleged harassment under Title IX and the Equal Prgtec;cion Clause without
‘such artificial constraints.
CONCLUSION

Based on the arguments abo.VG, the United States respectfully submits that: harassment
~ based on.nonoonfor'mity with sex stereotypes is a legally cognizable sex-based claim.under Title
]X’and the Equal Protection Clause, that sexual orientation harassment does not preclude a
harassment claim based on non-conformity to sex stereotype, and thét a hostile environment
clai{n. in primary and éecondary schoolg can span classes, grades, and.svchools._ Defendants’

_arguments to the contrary should be rejected and as to these points their motion denied.

. Dated: August 13,2010 - . Respectfully submittéd,

RICHARD S. HARTUNIAN . THOMAS E. PEREZ ‘
United States Attorney ~ , Assistant Attorney General

Northern District of New York . Civil Rights Division

/s/ William H. Pease -

WILLIAM H. PEASE (Bar Roll No. 102338) AMY I. BERMAN

Assistant United States Attorney EMILY H. McCARTHY
KRISHNA K. JUVVADI
CHRISTOPHER S. AWAD - -
Educational Opportunities Section
Civil Rights Division
U.S. Department of Justice
950 Pennsylvania Ave., NW
Patrick Henry Building, Suite 4300
Washington, D.C. 20530
Tel: (202)305-3186
Fax: (202) 514-8337
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IN THE UNITED STATES DISTRICT COURT S )
| FOR THEEASTERN DISTRICT ORPENNSYLVANIA 2% & ‘o
| - " 2y O
JUNIOR DOE, et al o . CIVIL ACTION g % S
! : . . T -~ ('_’;. o~ '
’4i¢ Eg
. NO. 06-cv-1926 A S

ALLENTOWN SCHOOL DISTRICT,
. etal

: ORDER
A . -
AND NOW, this &  day of July, 2009, upon consideration of the United States’

Motion for Leave to Iﬁtervene and Defendant Aﬂentown School District’s Opposition thereto '
Doc. No 134), tﬁe United States” Motion (Doc. No. 131) is'héreby GRANTBD. The United .

| Sta.tes shall file the Coraplaint in Intervention against Defendant Allentown School District
attached 1o its Mouon for Leave to Intervene—-subject o Paragraph?. of the Court’s June 30,
2009 Order addressmg the redaction and amendment of Paragraph 10 of the United States’
Complamt in Intervcnuon (Doc. No. 135)—-w1thm five (5) days ofthe date of this Order.
Defcnﬁant Allentown Sohool District shall filea responmvc pleadmg 1o the United States’

Complaint in I;:tclfven‘aon mthm twenty (20) days of the date of this Order.

*BY THE COURT:

“Tavas U ,(\&&a___

THOMAS M. GOLDEN, I,

G- 62-F¥

- TOTAL P.011
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IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF PENNSYLVANIA Do % -
' - | Zt = M
| EA =
- JUNIOR DOE, et al : ' CIVIL ACTION T b =
v . o=l =
"NO. 06-cv-1926 e F
‘ =
ALLENTOWN SCHOOL DISTRICT, '
et al
MEMORANDUM OPINION o
GOLDEN, J. | . JULY 22,2009

Before the Court is the United States’ Motion for Leave to Intervene in this action, which was
filed on June 18, 2009, In its Moﬁén, the United States .contends timt it is entitled to intervene as of
right pufsuant to Rulg 24(2)(2) of the Federal Rules of Civil Procedure. Al%ﬁaﬁvely, the Umted States
argues that the Court should permit intervention on the basis that the United States has satisfied the
) rcqulremcnts of pemusswe: intervention pursuan’: to Rule 24(b) of the Federal Rules of Civil Procedure.

The Umted States seeks to mtervene in this case to support the sexual ha:assment claims asserted
by lenmffs against. Dcfcndant Allentown School stmct (“ASD” or “School D1smct”)' pursua.ut to Title

IX of the Educahon Amendments of 1 972. (See U S. Proposed Compl in Intervenuon 9 1); see also 20

U.S.C. § 1681, er se_zq. The U;utegl States” Proposed Complaint in Intervention is solely against ASD
- pursuant to Title IX. (See U.S. Proposed Compl. in. Intervention 1]2). ASD.is ﬁe only Defen&ant
opposing the United States’ request to i,zg.tervene. For t?:e'foxegoing reasons, the United Statés’ Motion
for Leave to Intervcnc (Doc. No. 131) is granted. |
FACTUAL BACKGROUND
The claims in this action arise out df a series of alleged sexual as;aults perpetrated by Defendént
FH—a twelve~year old boy who transferred to Central El'ementary School (“CES™) in Allentown at the

.begmnjng of the 2003 schoo) year—against four first-grade boys in bathroom stalls at CES. (Second

s s2-4%
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Am. Compl. Y 38, 39, 49; Doo. No. 124). The alleged assaults took place between December 2003 and
March 2004, (Id. 2t §39).! Plaintffs, the four minor victims of these alleged assaults, brought this
action against ASD and several other defendants asserting various federal and state law claims.

Plaintiffs are asserting two fedexal claims in this case: (1) one count against various defendants allegingr

violations of Plaintiffs’ constitutional right to bodily integrity pursuant to 42 U.S.C. § 1983 and (2) one

count agmnst ASD alleomg viotations of Title IX, (Id. Y 69-93). |

This case was brought in May 2006. (Doc No 1). Plaintiffs subsequently. ﬁled a Motion for
I.:eavg to File a Second Amendcd Complam’cm an effort to mclude, among other new claims, a count .
alleging viélaﬁons of Title IX, (Doc, No. 93).  After extensive briefing and oral argument, the Court
granted Plaintiffs’ request to include this Ttle IX count against ‘ASD. on February 26, 2009. See _Dgg_&

Allentown Sch, Dist., No. 06-1926, 72 Fed. R. Serv. 3d 1021, 2009 WL 536671, at ¥3-5 (E.D. Pa. Mar.

2 2009); (Doc. No. 117). On March 9, 2009, Plainﬁffé filed :T;heir Second Amended Complaint, which

included théi: Tiﬂe IX clalm against ASD. (Doc. No. 1 18). lslainﬁffs'subsequentﬁl fileda cprrgcted
Second Amended COmplmnt on Apnl 21 2009. (Doc No. 124)
STANDARD
'Pursuant to Rule 24(a)(2), “[o]n timely motion, the court ;nu_st' permit anyone to iﬁtervene

who,..claims an interest relating to the property or transaction that is the subject of the action, and is so

 situated that disposing of the action may as a practical matter impair or impede the movant’s ability to

protect its interest, unless existing parties adequately represent Tim.interest.” Fed. R. Civ. P. 24(a)(2).

The Third Circuit Court of Appeals has interpreted Rule 24(2)(2) to fequire an iniervening applicant to

prove the following fﬁur elements: (1) a timely application for leave to intervene; (2) a sufficient interest

! For L more dc:taxlcd descnpmm ofthe facts alleged in this case, see Dos v. Allentown Sc‘n, Dist,, No. 06-
1926, 2007 WL 2814587, at *1~2 (E.D. Pa. Sept. 21, 2007) (Doc. No. 79). i

2-
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in the litigation; (3) a threat that the interest will be impaired or affected, as a practical matter, by the
disposition of the action; and (4) inadequate representation of the prospective intervenor’s interest by

existing parties to the litigation. Kleissler v. U.S. Forest Serv., 157 F.3d 964, 969 (3d Cir. 1998); Harris

v‘.-Eemgle}[‘ , 820 F.2d 592, 596 (3d Cir. 1987), cert. denied, 484 U.S. 947 (1987). “Although these
requirements are intertwined, each must be met to intervene as of right.” Hardis, 820 F.2d at 596.
ANALS.{SIS N
The United States has satisfied the four elements necessary to inten;ene as of right pursuant to
Rule 26(2)(2). | | | |
A.  Timeliness of Application ’ ‘
The timeliness 6f a motion to intervene is determined from all the circumstances by.'ch'e trial

court in the exer(:ise'of its sound discretjon. Mountain Top Condo. Ass’n v, Dave Stabbert Master

- Builder, Tne., 72 F.3d 361, 369 (3d Cir. 1995). The Third Circvit Court of Appeals has articulated three
, factors for district courts to consider in detefniining Whether a motiozi to intervene is ’dmely' ( I) how far

. the proceedings have gone when the movant seeks to mtervene (2) the prejudlce that delay may cause -

 the parues and (3) the reason for the delay Pennsvlvama V. szzo 530 F.2d 501, 506 (3d Cir. 1976),

cert. denied, 426 U.S. 921 (1976); see also also- Mountam Top, 72 F.3d at 369. :

An analys:s of these factors demonstrates that the Umted States® Motmn for Leave to Intcrvene is .

timely. Though this case is over three years old, Plaintiffs’ Title IX claim against ASD was only added
in March 2009 (Doc. No. 118)—just over ‘_chxee months before the United States filed its request to
intervene in support of this cla:m Discovery in this matter has only just begun. Paper discovery begar
" in May 2009, and depositions are scheduled to commence in July and August 2009. (ASD Br.at2). A |

- *Rule 16 Schédul'mg Conference was conducted on June 18, 2009, and thc,[jnited States was permitted to

- participate in this Conference. (Doc, No. 1'32).. Additionally, a Scheciuling Order was issued on June 30,

3.
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2009. (Doc. No. 136).
~ As this case is in the early stages of protracted discovery and is not slated for trial unti]l April
2011, any pIQ]Ud).CE to ASD is minimal and not, as ASD contends “scvere » (ASD’s Br. at 8). The

United States intervention poses little threat of mterfenug with the current discovery schedule set by the

parnes, especmﬂy since the United States’ Proposed Complaint in Intcrvenuon does not add 2 new cause -

of action. Indeed, the United States asserted during thc Court’s hme 18 2009 Rule 16 Scheduling
Conference that it “was prepared to adhere to any szhcdulc that is set forth by the -Court ...andthe .
parties.” The United States also agreed to meet any deposition dates that have already been set by the
parties. The Court has no reason to disbelieve such statements and }x}ill take the United States a£ its
 word that its involvement will not delay this ;ase. In short, ASD;,S contention that the United States’
intervention wiﬁ further “complicate the discovery [of] an already complicated liﬁéaﬁon process” is
simply not sufficient to render the United States® interirenﬁoﬁ either untimely or prejudicial. (ASD’s Br.
| at 8); see Lopez v. Metro. Gov’t of Nashville égd Davidson County, No. O7-7§9, '2008 WL 4831318, at
' "‘?;-4 (M.D.'Tenn; Nov. 4, §009) (permitting intervention of United States to redress 'fitle IX violations
and holdjng that the Unit.ed States’ intérvention request was timely W‘hére, a comprehensive factnal
| recorci had alreédy been developed, dis;ove‘ly'was almost complete, and the United States asserted that
'. .its'involverﬁent would not cause any modification of the scheduling deadlines). .
B. Sufficient Interest in the Litigation | |
An apphcant forintervention must demonstrate that i 1ts m’cerest in the lmganon is “a legal mtm‘est
a8 distinguished ﬁom interests of a general and mdeﬁmte character.” Harris, 820 F.2d at 601 (mternal
qpomnons omitted), The Tlm:d Cucmt has further explained the “sufﬁcxg:nt interest™ reqmremsnt of_ .
Rule 26(2)(2): “[Tlhe polestar for evaluating a claim for intervention is always whether the pro’pésed

intervenor’s interest is direct or remote. Due regard for efficient conduct of the litigation requires that

4
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intg:rvc;nors should have an interest that is sp'eciﬁé to them, is capable of definition, and will be directly
affected in a substantially concrete fashion by the relief sought. The interest may not be remote or

attenvated.” See Ideisslcr, 157 F.3d at 972,

The United States asserts that it has “a direct and substantial interest in. ensuring that recipients of

federal funds, such as the Allentown School District, do not discriminate on the basis of sex in violation

of Title IX.” (U.S, Br:. at 3), The United States further notes that it “plays a central role in the |
enforcement of Title IX” and “has an interest in ensuring that its enforcément of Title IX in subsequent
matfers is not undermined by adverse precedent generated in this case.” (Id, at 3-4). HoWever, ASD
asserts that the United States does not have a sufficient interest in this lawsuit, contending that “[t]he
alleganons in this lawsuit do not involve systemic failure or lack of policy infrastructure”; rather, the
United States’ Complaint in Intervennon only addresses four isolated incidents—incidents which have :
not been repeated. -(ASD Br. at 4-5). ASD further cites the fact that the individual ASD Defendants
?llegedly involved in this matter have ceased woridn; for the School District, (Id. at S’)

The United States has a sufﬁcmnt interest in ﬂ:us lmga‘aon Several courts have held that the -

/proper enforcement of Title IX, by ensuring that the rec1p1ents of federal funds do not dlscnmmaie on

the basis of sex, is 2 suﬂiczent interest. Courts have also recognued an interest on the part of the Umted o

States to e:nsure tha’c federal funds are not giver to enntxes that fzil to comply with federal

anti-discrimination laws, See, e.g., A B.v. Rhmebeck Qegttg Sch, Dist., 224 F.R.D. 144, 156-57
(8.D.N.Y. 2004) (“The Govemment certamly has a legally protectable mterest in assurmg that all
students . .. are protected by Title IX.”). ASD’s claim that Plaintiffs’ allegations are merely the product
of isolated incidents does not undercut the sufficiency of the United States’ stated interests. The United
States cemunly has an interest in determining whether ASD has policies, either explxcxtly or xmphc1t1y,

that foster discriminatory conduct in violation of Title I¥. Notxmt}mtandmg ASD’s contention that most,

-5-
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if' not all, of the individual ASD Defendants in this case have'ceased working for the School District, the
existence of alleged discriminatory poiicies on ﬁhe part of ASD g;oes b.eyond the individual ASD
Defendants in this case and broadly implicates the School District’s culture of Title IX compliance. The
. United States’ interest in this case is farther supported by the fact that Congress has delegated to federal
departments and agen;:ics both the authority to promulgate regulations to implement Title IX and the
responsibility to ensure that recipients of federal funds comply with the statute and ifs regulations, See -
20 U.S.C. § 1682. \ |
- C. Threat that Intcrest Will Be Impalred By Disposition of the Action-
“In order to prove an interest is impeded, the third part of the infervention test, the apphcant mnst -

demonst:ate a tangible threat fo Its lega.l interest.” United States v. Alcan Aluminum, Inc., 25 F.3d 1174,

1185 n.15.(3d Cir. 1994) (internal Quotations omitted). In otﬁer words, a propose’d intervenor must
demonstrate that his or her interest “might become affected or impaired, as a pradtica’l matter, by the

disposition of the action in [his or her] absence.”. See Mountain ’I‘op_, 72 F.3d at 368 (cmng Alcan

Aluminum, Inc,, 25 F:3d at 1185 n, 15)

The United States has demonstrated that its mterest might be 1mpa1red by the disposition of ﬂns
acuon if the United Statcs is not permitted to mtervene. ASD argues that the Umted States need not be
involved in this case because the “Umted States can do zn investigation and receive the materials it seeks
wfthout the need to intervene.” (ASD Br. at 5). However, whztber the Umted States has an altemanve
avenue is not the standard for i intervention; rather the Court must focus on thc unpamnent of the United
States mterests absent mt&rvcm:lon. See Lopez, 2008 WL 4831318, at *5 (“[th:ther or not there is
any alternative avenue for the movant is not the standard, but raﬂmer whether the movant’s interest may
be impaired absent intervention.™). Here, among the other interests discussed above, the United States’

. { M . .
interest in stare decisis may be undermined in the absence of the United States’ involvement in this case.

‘Gf‘
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As one court has concluded, “an adverse judgment could interfere with the Government’s ability to
enforce Title IX.. . . particularly in cases where 2 school district’s resgonse to allegaﬁons of sexual * | o

harassment proves inadequate 1o stop the harassment from continuing.” See A.B., 224 F. R.D at 157;

seealso B rodz v. Spang, 957 F.2d 1108, 1123 (3d Cir. 1992) (“[T]hxs factor may be satisfied if, for
| example, a determination of the action in the applicants’ absence will have a significant stare decisis
effect on their claims. .. .”); Harris, 820 F.2d at 601 (“Courts thus .have found that an applicant has a ' |
'sufﬁcient interest to inferven_e when the action wﬂl have a Sigﬁiﬁcant stare decisis effect on the ]
appljcant’s rights....”). "
D. Adequacy of Representgﬁon of United States’ Interest by Exis?ing Parties
As to whether Plaintiffs will‘ adéquaxély represent the Unitéd States’ interests in the absence of
i intarver;ﬁon by the United States, this elémen‘c “Is satiéﬁed.if the applicant shows that representation of
his interest ‘may be’ inadequate.” Mountain Top, 72 F.3d at 368 (quoting Trbovich v. United Mine

_Workers of Am., 404 U.S. 528, 538 n.10 (1972)) “ITihe burden of making that showmg should be

treated as rmmmal " Id (quotmg Irbovich, 404 U.S, at 538 n. 10) A prospectwe intervenor’s nghts
“are not adequately represented where: (1) the interest of the applicant so diverges from those of the’
Tepresentative party that thé representative party cannot devate proper atfention to the ai:plicant’s

interest; (2) there is collusion between the exisﬁﬁg i:arties; or '(3) the representative party is not diligently

prosecuting the suit.” Alcan Aluminum, Inc, 25 F.3d at 1185 n.15; see also In re Comty. Bank of N,

Va., 418 £.3d 277, 315 (3d Cir. 2005) (noting that theré_ isa pres;umpﬁ.on of édequate representation).
The Unitéd States aoes Tiot a:guelthaiv there is collusion bc_:twcen the existing inarties or that

Plaintiffs are not diligently prosecuting their case. Thus, the question before the Court is whether the

" interests of Plaintiffs and the United States chverge sufﬁclenﬂy stich that Plaintiffs cannot devote proper

attention to the United States’ interests. Though the Umted States and Plaintiffs present similar, if not

<7~
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identical, Title IX clairns, “[t]he “tactical similarity’ of the ‘legal contentions’ of a current party with that
of a proposed intervenor . . . does not assure adequate representation.” See Sierra Club v. Robertsor

960 F.2d 83, 86 (8th Cir. 1992).

The United States has demonstrated that the existing parties to the litigation will inadequately

represent the United States’ interests in this suit. Governmental entities have litigation interests that are

* inherently different from the interests of private litigants, as governmental entities intervene to protect

the interests of a broad constituency of citizens. See id. (discussing State’s interests versus interests of
pri\;atevpartiés). Plai‘xitiﬁs only represent their individual interests and do not necessarily have an mt&est
td cémpel ASD'to engage in comprehensive corrective measm'cs; _S.qé AB. 224 FR.D, at 157 (“The
flajnﬁffs, d<?spite alleging a pattern of .on~going sexual harassment; only represent their individual .
interests.”). Conversely, the United ébtes represents the pﬁblir; i its to‘vtality and has a broa'd inferest in

ensuring that school districts that receive federal funds comply with Tlﬂe IX prospectively. See Sierra

. _C_l_l,\_i_lg_y___E_gpx 18 F.3d 1202, 1208 (Sth er 1994) (“The govemmcnt ‘must represent the broadpubhc

interest, not just the economic concerns of the timber mdustry. ".
Plaintiffs are not seeking equitable relief under Title IX. Asa result, in the event Plaintiffs are
successful in the absence of intervention by thé United States, this lawsuit will not result in ASD being

compelled to implement corrective action that would ensure that smdents are protected from -

'dlscnmmatory practices. The United States 'Complaint in Intervention, however, seeks equitable rehef

‘ thereby requiring ASD-—if it acted unlawfully—to implement systemic changes that will protéc;t ASD’s

students from unlawﬁil’ discrimination and harassment. ASD ﬁc;;ces that “Plaintiffs are not barred from

seeking injunctive relief.” (ASD Br. at 6). While this may ‘bel, the case, Plaintiffs axe seeking no such

reliéf, which itself is indicative of the differing interests held by Plaintiffs and the United States.

_ Accordbgly, the United States has met its minimal burden under this element of Rule 24(a)(2). See |

-8~
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]
United States District Court,

M.D. Tennessee,
. Nashville Division.
Kimberly LOPEZ, as guardian, next friend and par-
ent of Gilberto Lopez, a minor
: \Z
METROPOLITAN GOVERNMENT OF NASH-

VILLE AND DAVIDSON COUNTY; and Genesis

Learning Centers

United States of America, Movant for Intervention.

No. 3-07-0799.
Nov. 4, 2008;

West KeySummary
Federal Civil Procedure 170A @"'“"338

170A Federal Civil Procedure
170AIl Parties
- 170AII(H) Intervention.
170A1I(2 Particular Intervenors
170A%338 k. Governmental Bodies and
Officers Thereof. Most Cited Cases -
The United States was allowed to intervene in a suit

against a public school board of education resulting -

from the alleged sexual assault of a studeént by anoth-
er student on a special education school bus. The
United States met its minimal burden of showing
that the mother of the alleged victim might not ade-
quately represent its interest. If the mother were
barred from seeking injunctive relief because the al-
leged victim was no longer transported by special
education buses and the United States could seek
injunctive relief broader than what the mother could
assert, the mother's representahon would be clearly
inadequate.

John R. Clemmons, Malcolm L. McCune, William
Gary Blackburn, Blackburn & McCune, PLLC,
Nashville, TN, for Kimberly Lopez.

Mark H. Wildasin, Office of the United States At-
torney, Nashville, TN, for United States of America,
Movant for Intervention.

Benjamin M. Rose, James XK. Simms, IV, Jay N.

Chamness, Richard L. Tennent, Bell, Tennent &
Frogge, PLLC, Nashville, TN, for Metropolitan Gov-
ernment of Nashville and Davidson County; and Ge-
nesis Learning Centers.

ORDER
JULIET GRIFFIN, United States Magistrate Judge.

*1 As provided herein, the motion to intervene filed

by the United States (Docket Entry No. 109) 1s'

GRANTED.

The United States seeks to intervene, pursuant to
Rule 24(a) and (b) of the Federal Rules of Civil Pro-

-cedure, to “redress violations of Title IX of the Edu-

cation Amendments of 1972 (“Title IX”),”20 U.S.C.

. §8 1681 et seq. Docket Entry No. 109, at 1. Neither

the plaintiff nor defendant Genesis Learning Centers
filed a response to the motion to intervene, indicat-

“ing that they have no opposition to the motion, See

Local Rule 7.01(b). However, defendant Metropoli-
tan Government of Nashville and Davidson County
(“Metro”) filed a response in opposition (Docket Fn-
try No. 115), to which the United States filed a rep]y
(Docket Entry No. 130)

I PROCEDURAL BACKGROUND

The plaintiff initially filed this action on July 30,

2007, in the Davidson County, Tennessee Circuit .
. Court, naming as the defendant the Board of Educa-

tion for the Metropolitan Nashville Public Schools,

" and asserting claims for damages under the Tennes-
. see Governmental Tort Liability Act, Tenn.Code

Ann. §§ 29-20-101 et seq ., and 42 U.S.C. § 1983, as
a result of an alleged sexual assault on Gilberto Lo-
pez by another student on a Metro special education
school bus. The plaintiff also asserted claims for in-
junctive relief and sought to certify the case as a class
action.

Defendant Metro removed the case to this Court on
August 2, 2007. The defendant's motion fo correct
misjoinder (Docket Entry No. 8) and the plaintiff's
motion to amend the complaint (Docket Entry No.
12) were granted by order entered September 10,

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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2007 (Docket Entry No. 14), and the plaintiff filed
her first amended complaint on September 14, 2007
(Docket Entry No. 15), naming the Metropolitan
Government of Nashville and Davidson County as
the sole defendant.

On November 13, 2007, the plaintiff filed a motion
for class determination (Docket Entry No, 24), which
the plaintiff agreed to withdraw, without prejudice on
November 28, 2007. By order entered December 3,
2007 (Docket Entry No. 29), the plaintiff was given
until December 7, 2007, to file a renewed motion for
class certification with an accompanying memoran-
. -dum. The plaintiff filed a renewed motion for class
determination on December 7, 2008 (Docket Entry

No. 31), to which the defendant responded (Docket -

Entry No. 34).

The plaintiff's motions to amend the complaint
(Docket Entry No. 38 and 61) were granted by ordeér
entered March 7, 2008 (Docket Eniry No. 70), and
the plaintiff filed a third amended complaint on
March 7, 2008 (Docket Entry No. 71), naming Gene-
sis Learning Centers, a private school that contracted
with Metro and that Gilberto attended, as an addi-
tional defendant. ™

EN1. The second amended complaint was

never officially filed since the Court granted -
" the plaintiff's leave to file the second and-

- third amended complaints at the same time.

By order entered April 1, 2008 (Docket Entry No.
87), the plaintiff's motion for class determination was
denied to allow Genesis an opportunity to address the
plaintiffs motion. At the case management confe-

“rence held on April 4, 2008, the plaintiff was given
until June 16, 2008, to file a renewed motion for class
certification. See order entered June 27, 2008 (Docket
Entry No. 96). The plaintiff did not file a renewed
motion for class certification, and, at the case man-
agement conference held on June 30, 2008, plaintiff's
counsel confirmed that the plaintiff would not seek
class certification in this case. See order entered July
2, 2008 (Docket Entry No. 99).

*2 The plaintiff's motion to file a fourth amended

complaint (Docket Entry No. 93) was granted by
- order entered June 30, 2008 (Docket Entry No. 97),
and the fourth amended complaint was filed on June
30, 2008, adding claims under Title II of the Ameri-

cans with Disabilities Act, 42 U.S.C. § 12132, § 504

of the Rehabilitation Act, 29 U.S.C. §.794, and 20.

U.S.C. §§ 1681 et seq. (“Title IX™). That amended
complaint is now the operative complaint in this case.

Il RULE 24(a)

The United States seeks to intervene as of right un-
der Rule 24(a) (2) of the Federal Rules of Civil Pro-
cedure, which provides as follows:

On timely motion, the cowrt must permit anyone to
intervene who:

* ok ok

claims an interest relating to the property or transac-
tion that is the subject of the action, and is so si-
tuated that disposirig of the action may as a practic-
al matter impair or impede the movant's ability to
protect its interest, unless existing parties adequate-
ly represent that interest ™ .

FN2. Rule 24(a)(1) provides that, upon
timely motion, a court must permit anyone
to intervene who is given an unconditional
-right to inteérvene by a federal statute. The
movant does not suggest that intervention is
appropriate under section (a)(1).

A movant seeking to intervene as of right pursuant to
Rule 24(a) (2) must show the following: (1) that the
motion to intervene was timely; (2) that the movant
has a substantial interest in the subject matter of the
case; (3) that the movant's ability to protect that sub-
stantial legal interest-may be impaired in the absence

* of intervention; and (4) that the parties already be-

fore the Court may not adequately represent the pro-
posed intervenor's interest. Coalition to Defend Af
firmative Action v. Granholm, 501 F.3d 775, 779 (6th

Cir.2007), petition for cert. denied, --- U.8. —-, 129
8.Ct. 35, 172 1L.Ed.2d 239, 2008 WL 728200 (Oct. 6.
2008); Northeast Ohio Coalition for the Homeless
and_Serv. Emplovees Int'l Union, Local 1199 v.
Blackwell, 467 F.3d 999. 1007 (6th Cir.2006); Provi-
dence Baptist Church v. Hillandale Comnz., Lid., 425

- F.3d 309. 315 (6th Cir.2005); Urited States v. Michi-

oan, 424 F.3d 438. 443 (6th Cir.2003); United States
v. Tennessee, 260 F.3d 587. 591-92 (6th Cir.2001);
Stupak-Thrall v. Glickman, 226 F.3d 467. 471 (6th

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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Cir.2000); Grutter v. Bollinger, 188 F.3d 394, 397-98
"(6th_Cir.1999); Michigan State AFL-CIO v. Miller,
103 F.3d 1240. 1245 (6th Cir.1997); United States v.
Detroit Internat'l Bridge Co,, 7 F.3d 497, 499 (6th
Cir.1993); Cuvahoga Valley Rv. Co. v. Tracy, 6 F.3d
389, 395 (6th Cir.1993); Jansen v. City of Cincinnati,
904 F.2d 336, 340 (6th Cir.1990); Grubbs v. Norris,
970 F.2d 343, 345 (6th Cir.1989); Bradley v. Milli-
ken. 828 F.2d 1186, 1191 (6th Cir,1987). A movant
for intervention must satisfy all four prongs and
failure to satisfy one of the prongs will result in deni-
" al of the. motion. United States v. Michigan, supra;
Grubbs, supra.

Although most frequently addressed in the context of
. determination of whether a putative intervenor has a
substantial interest in the litigation, the Court of Ap-
peals for the Sixth Circuit has also held that, in gen-
eral, requests for intervention should be censtrued

liberally in favor of granting intervention. See Mid- .
- west Realty Mgmt. Co. v. City_of Beavercreek. 93 .

Fed.Appx. 782, 784 (6th Cir.2004); Stupak-Thrall.
226 F.3d at 472:Purnell, 925 F.2d at 950.

A. Timeliness

*3 An evaluation of the timeliness of a motion to
intervene should be made in the context of the rele-
vant circumstances. Jansen, supra; Bradley v. Milli-
ken, supra.Factors to be considered are (1) the point
to which the lawsuit has progressed; (2) the purpose
for which the intervention is sought; (3) the length
of time that the movant knew or should have known

of its interest in the case before.it actually sought to

intervene; (4) the prejudice to the original parties
due to the movant's failure to promptly intervene
after it knew or should have known of its interest in
the case; and (5) the existence of unusual circums-
tances militating against or in favor or intervention.
Ternnessee, 260 F.3d at 592: Stupak-Thrall, 226 F.3d
"at 473: Cuvahoga Valley, 6 F.3d at 395-96:Jansen,
supra; Grubbs, supra,

Defendant Metro argues that, because of the current
procedural posture of the case, the movant should not
be allowed to intervene, Specifically, defendant Me-
tro suggests that the movant raises “the possibility of
re-visiting discovery that is already complete and
interfering with the current discovery schedule set by

the existing parties.’Docket Entry No. 115, at 3.~

However, the movant has represented that it “does

not intend to ask the Court to deviate from the dead-
lines set forth in the cwrent scheduling -orders,”
Docket Entry No. 110, at 7, and does not seek to add
parties or claims to this case. The movant did not,
however, unequivocally represent that it would not
conduct any additional discovery, but instead main-
tained that it does not “intend to issue substantial
discovery requests in light of the comprehensive fac-
tual record already developed in this case.”Docket
Entry No. 130, at 4. It would have been helpful to the
Court to know what additional discovery, if any, the
movant would seek. However, without that informa-
tion, it appears that whatever additional discovery
would be minimal particularly in light of the Decem-
ber 5, 2008, deadline for completion of fact discovery
as established in the order entered October 10, 2008
(Docket Entry No. 126)

( 1) Point to Which Lawsuit Has Progressed

" This case was filed over a year ago, discovery is al~

most complete, and the trial is scheduled on May 26,
2009. Although the movant is seeking to intervene at

the later stage of this litigation, almost seven (7)

months remain before the trial date.
(2) Purpose for Intérvention

The movant contends that it has a strong interest in
ensuring that recipients of federal funds, such as de-
fendant Metro, do not discriminate on the basis of sex
in violation of Title IX; and an interest in ensuring

* that federal funds are not disbursed to entities that do
not comply with the federal law. Docket Entry No. -

110, at 4; Docket Entry No. 130, at 2. The movant
also-argues that it has a “powerful interest” in pur-
suing “the most expeditious and -efficient means
available” to eliminate allegedly discriminatory con-
ditions. Docket Entry No. 130, at 3. In other words,
although the movant can institute an investigation on
its own, it is more efficient to seek relief in the con-
text of this Jawsuit in which discovery has already
been conducted, rather than addressing the same is-
sues in another, duplicative administrative proceed-
ing,

*4 Defendant Metro has not disputed that the movant
has a substantial interest in the subject matter of this
litigation.

(3)Length of Time Movant Knew or. Should Have

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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Known of Its Interest

At the initial case management conference on No-
vember 28, 2007, plaintiff's counsel represented that
the United States was aware of the lawsuit at that
time A ccording to'the movant, it was the plaintiff's
decision in June of 2008, not to seek class certifica-
tion that was the pivotal event in its decision to seek
intervention in this case. It is not entirely clear why
the movant's decision was contingent upon the plain-
tiff's determination not to seek class certification, and
is not clear whether the movant believes that, by no
longer seeking class certification, the plaintiff has

also abandoned her request for injunctive relief or |

~ whether the plaintiff simply will be less motivated to
seek injunctive relief, ‘

FIN3. Interestingly, although the plaintiff had
asserted a Title IX claim in the companion
case of Staehling v. Metro, 3-07-0797, in the
initial complaint filed in state court on July
16, 2007, it was not until April 30, 2008,
that the plaintiff sought to add a Title IX
claim in this case by a fourth amended com-
plaint, See Docket Entry No. 93. Just as in-
teresting, the movant did not seek to inter-
vene in the Staehling case even though a
Title IX claim had been asserted throughout

that litigation. The movant did, however,

seek to file and was granted leave to file an
amicus brief in the Staehling case.

Although the movant was clearly aware of the pen-
dency of this case and its own interest well before
June of 2008, the movant's level of concern for the
potential impairment of its interest and the potential
that the plaintiff might not adequately represent the
movant's interest was clearly elevated once the plain-
tiff decided not to seek class certification.

(4) Prejudice to Other Parties

The only party that has asserted potential prejudice is
defendant Metro, which raises the specter of the mo-
vant's revisiting the extensive discovery already taken
in this case. However, the movant represents that its
intervention will not cause any modification of
scheduling deadlines and that it will not engage in
“substantial” additional discovery. Without more
_ information from the movant about what discovery it
might seek, it is difficult to determine if the concerns

of defendant Metro have any validity. However, the

. Court will take the movant at its word and assume

that discovery, if any, it may seek will be minimal,
and thus defendant Metro will not suffer prejudice as

a result of any delay by the movant in seeking to in-

tervene.
(5) Other Factors

The - parties have mot addressed other factors that
would militate in favor of granting or denying inter-
vention.

‘When coupled with the movant's represeritations that

- its intervention in this case will not serve to delay

the deadline for completion of discovery or the other
deadlines in this case, the Court cannot find that the
case has progressed to the point that the movant
should not be permitted to intervene. Based on the
representations of the movant's counsel, the concerns
raised by defendant Metro of revisiting discovery and
interfering with the current discovery schedule ap-

" . pear unsubstantiated.

B. Substantial Interest in the Subject Matter

There is no dispute that the movant has a substantial
interest in the subject matter of the case and specifi-
cally in enforcement of Title IX, and defendant Metro
has not suggested otherwise.

C. Impairment of Movant's Interest

*5 The burden of showing that the interest of the mo-
vant may be impaired in the absence of intervention
is minimal, See Miller, 103 F.3d at 1247. See also
Purnell, 925 F.2d at 948; Grutter, 188 F.3d at 399.
The movant argues that, since the plaintiff is no long-
er-seeking class certification, there is a greater like-
lihood that this case could be resolved “through a
settlement agreement or other monetary disposition
that does not compel Metro to implement the institu-
tional changes necessary to ensure that students are
protected from [ ] dangerous and discriminatory con-

- ditions in the future.”Docket Entry No. 110, at 5. In

addition, the movant contends that a ruling in favor
of defendant Metro could “complicate the United
States' efforts to prosecute future instances of unlaw-
ful discrimination” in this district by establishing
adverse precedent. Docket Entry No. 110, at 6.

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov, Works,
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Defendant Metro is correct that the movant has
- another avenue of seeking relief available since the
United States can pursue a Title IX administrative
enforcement action against Metro. Thus, defendant
Metro argues that the movant does not “need” to in-
tervene in this case. Docket Entry No. 1185, at 2.
" However, whether or not there is any alternative ave-
nue for the movant is not the standard, but rather
whether the movant's interest may be impaired absent
intervention. Defendant. Metro did not respond to the
movant's contention that a potential adverse
precedent in this case could impair the movant's abili-
ty to enforce Title IX violations in this District, and
the Court finds that the movant has met its minimal
burden of showing that its interest could be unpa1red
_ without intervention.

D. Adequacy of Representaﬁ'on

As the movant implicitly suggests, this factor blends
into the consideration of impairment of the movant's

interest, Again, the movant has only a minimal bur--

den of showing that the existing parties may not ade-
quately represent the movant's interest. Irbovich v.
United Mine Workers of Am., 404 U.S, 528. 538 n.
10. 92 8.Ct, 630. 30 L.Ed.2d 686 (1972); Blackwell,
- 467 B.3d at 1008: United States v. Michigan, supra;
Grutter, 188 F.3d at-400; Litton by Arnold v. Com-
missioner of Health & FEnv't, 973 F.2d 1311, 1319
(6th Cir.1992); Doe v. Brilev, 2007 WL, 1345386, * 5
(May 7= 2007) (Trauger, J.).

A determination of adequacy of representatlon can
involve consideration' of whether there is collusion
between the existing parties or whether the parties
have adverse interests to the putative intervenor. See
Purnell, 925 F.2d at 949-950. The plaintiff and the
putative intervenor are not adverse and there is no
hint of collusion between the plaintiff and the exist-
ing defendants. In addition, if all the movant sought
was to intervene to seek damages on behalf of the
" plaintiff, there would be absolutely no grounds for

the United States to intervene. The plaintiff and her
counsel are clearly capable of pursuing and motivated

to pursue claims for damages. However, the movant
argues that, because the plaintiff is no longer seeking
class certification, there is.a greater likelihood of set-
tlement or other resolution of this case that might not
include a requirement that defendant Metro imple-
- ment institutional changes.

-*6 Defendant Metro suggests that the plaintiff jetti-

soned her class claims becanse she would not have
been successful in pursuing class certification. In so
doing, defendant Metro appears to have merged the
merits of class certification with the issue of whether
either the plaintiff or-the movant can pursue a Title
IX claim seeking “institutional changes” without the
case having been certified as a class action. The mo-

vant does not seek to revive a request for class certi-'

fication; nor would such a request to seek class certi-
fication be granted at this stage in the case. In addi-

tion, the plaintiff has not withdrawn her Title IX -

claim,

The defendant has not contended that “institutional
changes” cannot be sought by either the plaintiff or

the movant in this case without class certification. .

Neither the movant nor the plaintiff has addressed the
scope of the injunctive relief to which either would
be entitled or whether injunctive relief in the form of
“institutional changes” remains available if Gilberto
is no longer transported by Metro special education
buses. It is also not clear whether any remedy sought
by the movant would be coterminous with the reme-
dy the plaintiff could seek. If the plaintiff is barred
from seeking injunctive relief because Gilberto is no
longer transported by Metro special education buses
and the United States can seek injunctive relief

" broader than what the plaintiff can assert, the plain-

tiff's representation is clearly inadequate. Even if the
relief that the plaintiff seeks can still properly include
injunctive relief, if the plaintiff is no longer trans-
ported by Metro special education buses, the plaintiff
may understandably concentrate on seeking compen-

" satory damages-either through litigation or settle-

ment-to the potential detriment of claims for injunc-
tive relief. Thus, the movant has met its minimal bur-
den of showing that the plaintiff may not adequately
represent the interest of the movant. kbt

FN4. The movant's contentions on the issues
of substantial interest, impairment and ade-
quacy of representation are exactly the same
arguments made in and accepted by the
Southern District of New York in 4B v. Rhi-
nebeck Central Sch. Dist., 224 FR.D. 144,
156-157 (S.D.N.Y.2004).

In addressing this factor, defendant Metro again
echoes its concern that intervention will delay the

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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progression of the case and further complicate the
case with additional discovery. Those concerns,
while valid, are more appropriately addressed, and
were addressed, in the context of consideration of the
timeliness of the motion to intervene.

Taking into account that the Sixth Circuit has di-
rected that requests for intervention be treated liber-
a_lly, along with the minimal standards for determin-
ing impairment of interest and inadequate representa-
tion, the Court finds that the motion fo intervene
should be granted.

Despite having granted the motion to intervene, the
Court will not extend any scheduling deadlines al-

ready established in this case because of such inter- - -

vention, and, as addressed above, takes the United
States at its word that its intervention in this case
will not cause any disruption to the schedule already
established. See Advisory Committee Notes to the
1996 amendments to Rule 24 ( intervention may be
subject to “appropriate conditions or restrictions res-
ponsive among other things to the requirements of
efficient conduct of the proceedings™).

*7 Having determined that intervention is appropri-
ate under Rule 24(a)(2), it is not necessary to address
whether the movant should be granted permissive
intervention under Rule 24(b)(2).

The Clerk is directed to file and docket the complaint
in mterventxon attached to the motion to intervene
(Docket Entry No. 109-1).

Defendant Metro shall have until November 24,
2008, to file a response to the complaint in interven-
tion.

Any party desiring to appeal this order of the Magi-
strate Judge may. do so by filing a motion for review
po later than ten (10) days from the date of service of
this order. The motion for review must be accompa-
nied by a brief or other pertinent documents to ap-
prise the District Judgé of the basis for the appeal.
See Rule 9(a) (1) of the Local Rules for Magistrate
Judge Proceedings.

It is so ORDERED B2

FN5. The Court has considered the motion

to intervene as a nondispositive motion un-
der 28 U.S.C. § 636(bY1XA). However,
should the motion be considered to be the
fimctional equivalent of the motions specifi-
cally enumerated in 28 USC. §
636(bY1)(A), see Yogel v. US Office
Prods. Co., 258 F.3d 509 (6th Cir.2001);
Massey v. City of Ferndale, 7 F.3d 506 (6th
Cir.1993); Benneit v. General Caster Serv.
of _N. Gordon Co.. 976 F.2d 995 (6th
Cir.1992), this order may be deemed to be a
‘report and recommendation for which the
standard of review is de novo.

M.D.Tenn.,2008.

Lopez v. Metropohtan Gov. of Naghville and David-
son County

Slip Copy, 2008 WL 4831318 (M D.Tenn.), 71
Fed.R.Serv.3d 1535

END OF DOCUMENT
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. IN THE UNITED STATES DISTRICT COURT FOR THE
. WESTERN DISTRICT OF MISSOURI :

RECEIVED
WA ~3 py . g

OPP.LIT SE

WESTERN DIVISION » CIVIL Ripw- ‘
: ' - EUUMT%%H IS DIVISion
JEREMY LOVINS, - ) o -SEC,
. ) .
Plaintiff, 3 -
and ). Case No. 99-0550-CV-W.2
. ) s M
UNITED STATES OF AMERICA, ;
Plaintifi-Tntervenor )
: : )
\2 _ )
. ) )
. PLEASANT HILL PUBLIC SCHOOL )
DISTRICT, R-II, , 3
")
. Defendant. )
CONSENT ORDER

On June 4, '1999, Plaintiff Jeremy Lovins (“plaintiff," “Jeremy," or “Mr, Lovins") filed this -

action, alleging that, for four years, Defendant Pleasant Hill Public Scﬁﬁpl District, R-III

- (“defendant” or "the District”), and Hugh'‘C.h'ah'z:.m,1 caused him to be harassed on the basis of sex

and sexual orientation. In his Complziitrt, Mr, Loving alleged, inter alia, violations of the Equal

" Protection Clause of the Fourteenth Amendment to the U.S. Constitution and Title IX of the -

_ Bducation Amendments of 1972, 20 U.S.C. 1681, gt seq. In its Answer, the defendant expressly

L Eo'd . OWam LY sn

denied the plaintiff's claims, The United States, zfter conducting a preliminary evaluation of the

plaintiff’s allegations and the defendant’s responses, informed the parties on May 19, 2000, ﬂmj'c

!On February 11, 2000, the Court ordered befendant Hugh Graham dismissed with
prejudice from this action. - .
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the Attorney General had certified tlus case as one of general pubhc Importa.nce for purposes of
. seekmg mtervennon under Title IX of the Civil Rights Act of 1964, 42 U.5. C 2000h-2.
Contempotaneously with the filing of this Consent Order, the Umted States i 15 filing its Complamt- '
' in-Intervention and accompanying Certificate of the Attorney General The defendant does not
contest this Court‘sjurisdietion over, or the United States’ right to intervene in, this case.
The parties desire to avoid costly and protracted litigation and ldeve voluntarily agreed, as
indicated by the signatures b‘eluw to resolve the plaintifi’s and United St'ates' claims ugainst fhe
defendant without the necessity of an evidentiary hearmg After revmwmg the terms of thig
‘Consent Drder, the Court concludes that the entry of this Consent Order comports with federal
law and is appropria’ce pnder all the circumstancee. o
Therefore, it s ORDERED, ADIUDGED and DECREED s follows:
L Factual Eagkgmnnd - |
A Defendant Pleasant Hill Public School District, R-II1 is orgamzed under. and exists
pursuant to, the laws of the State of Missouri, and is 2 rempxent of Federal ﬁnancml assistance,
During the 1994- 95 gchool.: year, Plaintiff Jeremy Lovins attended the elghth grade at Pleasant Hill
Middle School which is operated by.the defendant; dunng the 199596, 1996-97 and the ﬁrst
semester of the 1997-98 schaol yedrs, the plmntlff‘ attended the nmth, tenth and eleventh grades,
respectxvely, at Pleasant Hﬂl High School, whzch ig also operated by the defendant.
B. During the period from 1995 through 1998 the p!am‘aﬁ' was subjected to harassment -
on the basis of sex and perceived eexual orientation by his classmates, The United States and the
plaintiff eontcnd that, &s 2 result of this harassment, the plaintiff completed the eleventh and

twelfth grades on 2 homebound program provided by the District. The plaintiff and the United

Page 2 of 18
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States contend that the harassment on the basts of sex and percewed sexual orientation wes
severe, pervasive and objectively offensive; that District officials with authunty to rectify the -
situation were given notice of the harassment but failed to take immediate and appropriate
corrective acnons, that these District oﬁicmls were deliberately mdxﬁ'erent to this harassment; and
that this deliberate indifference prevented Jeremy Lovins from énjoying educational beneﬁts and
opportumtles The plmnuﬂ' and the United States further contend that the Dmtnct’s response to
Jeremy Lovins’s complaints of haragsment constituted & wolatxon of the Equal Protectxon Clausa
f the Fourteenth Amendment to the Constitution of the United States and Tifle IX of the
Education Amendments of 1972, The dcfendant denies these allegations. Neither the defendant’s
agreement to the terms of this Consent Order nor any other action taken by the defendant in
connecuun with this settlement constitutes an admlssmn of wrnngdomg ora vmlatmn of any gtate
or federal law by the defendant. |
L mmmmmmmmmm
, A This Consent Order is eﬁ'ectwe immediately upon its entry by the Court and shall
remain in effect for two (2) yearg from the date of entry or ninety (90) calendar days after the last
| report under Section VII is received, whichever date is later, absent an extension as set forth in .
Sectxon I.C. |
B The Court shall retain Junsdmuon over this actxon during the two-year penod specified
above, absent an extension as set forth in Section IL.C, to 1nsure compliznce with all provisions of
this Consent Order. | B
C. The Umted States may move the Court to extsnd the period.in which thig Consent

Order is in effect if it determines that the defendant hkely has vxolated one or more terms of the

Page 3 of 1'8
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Order, or if the mtsrests of justice otherwise requn'e an extensxon of the terms ‘of the Order.

D. The parties to this Congent Order shall endeavor in good t‘axth to resolve informally
any dnﬁ'erences regardmg mterpretanon of, and compliance thh, this Order prior to brmgmg mch
matters to the Court for resolution, However, in the event that the defendant exther fails to
perform ina tzmely menuer any act rcqmred by this Order or acts in violation of any provismn of
this Order, the United States may move the Court to impose any remedy authorized by law or-
equity, including, but not lix;nited to, an ordex; réquiring performance .ot ﬁon-perfo;;ﬁance of
cartéin acts and an award of any damages, costs, and atfomeya’ fees that may have been
occasioned by the dafendmt’s actmns or non-actions, |

E. The pames agree that the time limits set forth throughout this Consent Order may be
expanded upon mutual consent of the parties,

I Injunctive Relief

The defendant, its agents, employees, successbrs, and all persons in.active.concer't or.
participation with it, are enJomed from o |

A, Engagmg in any act or practice that has the purpose or effect of discnmmatmg against
any student on the basis of that student’s sex or sexual orienta-tion in the administraﬁon or
provision of educational services, programs, opportunities or beneﬁts,

| B. Failing to reapond promptly and appropriately to allegauons of harassmant or
c_iiscnmmatxon on the basis of‘sex or sexuel orientation, .
C. Retaliating against, or t'a.king any actions that may have the purpose or impact of
deersely affecting, any student or employee because that student or employee h.as alleged,

opposed, or filed or participated in & complaint with the District or any federal, state, local or

Page 4 of 18
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_non-governmental entity concerning, haragsment or discrimination on the basis of sex or sexual

orientation.

A. Within thirty (30) caiendar days from the date of entry of this Consent Order, the R

_ District shall retain, and submit to the United-States? the name(s) and rpsumsé of, individual(s)
" and/or organization(é) witli.appropriate expertise in the area of sexual harasament prevention and

training in the context of element&y/semnda:y education, to:

1, Evaluate the Diatrict’s policies, practices and procedures for preventing,
identifying and remediating hara'ssmeﬁt and discrimination on the basis of sex or s'exual
orientation; v

2. Conduct a school climate ﬁssegsment, in consultation with and with the
approval of the superintendent, and preparg. a wrim;ﬁ anglyéis of each school'in thg District

regarding student to student and teacher to student interactions, to determine whether

. eircumstances warrant school-specific actions; -

. 3, Developa compréhensive pla:i to prevent, identify and remediate haragsment
and discrimination on the basis of sex or sexual orientation (“the Comprehensive Plan”), a8

described in Section V, below;’ and

A1l docurients or reports required to be submitted to the United States pursuant to this
Consent Order shall be addressed to: Chief, Educational Opportunities Section, Civil Rights
Division, U.S, Department of Justice, P.O, Box 65953, Washington, DC, 20035-5938.

3Although this Consent Order obligates the District to develop and implement a

- comprehensive plan to prevent, identify and remediate harassment and discrimination on the basis

of sex or sexual orientation, the District is encouraged to develop and implement similar plans to
prevent, identify and remediate harassment and discrimination on the basis of race, ethnicity,
national origin and disability. See, e.g., Office for Civil Rights, U.S. Department of Education,

Page S of 18
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4, Develop & mandatory edqcatiun and training program (;'t_he Training Program”),
ag ;!escribed in Section VI, below, for all District school board members and employees,*
~ B. Within mnety (90) calendar days from the date of entry of this Consent Order, the
defendant shall deliver to counsel for the Unitéd States, et the address set forth previously, copies '
‘of the written school climate assessments and analyses, the pmposad Comprehensive Plan, the
proposed Training Program, and ull supportmg materials, '
C. W‘thm one Inindred twenty (120) calendar days from the date of entry of this Consent
Order, the United States shall provxde wntten comments or objectmns, if any, to the defenderit
| that percam to the items set forth in Section IV.B, above The defendant shall make 2 good faith
eﬂ'ort to addre'ss any concerns of the United States, and, where appropriate, mgorporate any

© -suggestions or modifications proposed by the United States.

The Comprehensive Plan shall be implementeci_ b'}; the District within ‘one hundred eighty

(180) calendar days from the date of entry of this Congent Order, and shall, at a minimum, inctude

the following provisions:
A. The District’s general statement of policy, The District shall revise its written policy

prohibiting harassment and discrimination on the basis of sex or sexual orientation, to insure that

and National Association of Attomeys General,
Crime; A Guide for Schools &t it (1999). .

“For purposes of this Consent Order, “employees" shall be defined to mclude all central
office and school administrators, counselors, teachers, teacher aides, coaches, secretaries, ,
playground supervisors, bus drivers, cafeteria workers, custodxans and all other staff members
who have contact with students.

Page 6 of 18
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ﬁe written policy (1) sets forth the District’s comuﬁtment. to protect’ stuglent_s from haragsment
and discrimination and to maintain 2 nondiscriminatory environment; (2) statz;.; that all students, '
' regardless of sex or scxual orientation, are entitled to an educattonal environment free ﬂ:om
harassment and discrimination; (3) reaﬂirms that the sttnct shall respond to male and femnle
‘students’ complaints of harassment promptly, appropriately and with the same degree of
seriousness; (4) requires all District employeés to promptl.y. report, to the principal or a
compliance co'ordinator (as described in Section V.J, below), harassment that they observe, are
informed of, or reasonably suspect; and (5) prohibits retaliation against smdents or District ' .
employees who report allegations of harassment ;:r discrimination, or who partflcipate in thg B
raporting or investigation of such allegations, |
. B. m&mﬂmlﬁimm The District shall deﬁne ha:assment
‘and discrimination on the basis of sex or sexusl cngntatxou, and provide concrete examples of
each, |
mmwmmmmmmwmmmmﬂm The District shall explain |
_ how to report allegations of harassment and dtscmmnauon, and, with annual revisions (as
' appropriate) identify to whom at: each school in the District and at the District’s central office

such alleganons should be reported The District shall set forth formal complaint procedures

within the District and shall also mform students and their parents of their nghts to ﬁle complamts

with the U.S, Department of Bducation, the U.S. Department of Justice, and other state or local

entities, mclndlng the right to bring an action in state or federal court, |
MMMW The District shall dascnbe the

steps it will take to respond to reported incidents of harassment or discrimination, including but

Page 7 of 18
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not limited 10 taking d:scxphnary measures agamst those found to have cngaged in such acts, and,

A}

where gppropriate, repomng violent or criminz] conduct to law enforcement authunues

: E. mjmmmmmmm The District ghall explam the
disciplinary measures aw./ailable agaiﬁst persons who are found to have engaged in harassment or
dtscnmmauon on the basis of sex or sexual orientation, Corrective action shall be, among other
things, appropnate to the severity of the harassment; calculated to end the harassment and prevcnt
retaliation; and designed to insure that the offending conduct does not limit and/or interrupt the
ability of the complainant (and the victim, if different) to participate in, ‘or benefit from, tile
educational services, programs and/or opportunities provided by the District,

" E, Policies regarding confidentiality. The District shall explain what efforts it will make,
consistent with its legal obligations to investigate, to take appropriate action, and to conform with
any discovery or disclosure obliga‘;ions, to respec';.the privacy of the complainant, the \.rictim,
.individuals‘ against whom 2 compiaint Is ﬂléd, and witnesses. '

The District.shall

mform all employees of the requirements of this Consent Order and shall post, in prominent places
' “throughout each school and District admxmstratwe building, its revised policies concemmg

harassment and disc‘rimination on the basis of sex or sexual orientation.

5. The District shall

inform students and their parents, through, at a minimum, annual meetings with all students, an
annual distribution of notices to students and mailings to parents or guardians, and inclusion in
student and perent handbooks, of the District’s policies prohibiting harassment and digcrimination

. on the basis of sex or sexual orientation, including how and to whom to report harassment or

Page 8 of 18
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discrimination, h&w to file a formal complaint, and what steps the District will take to invesiigatq

complaints and pumsh those found to have engaged in prohibited conduct.
L Smd.:nl:.nummh&m. As part of each. school’s reguler curriculum, at {east annually the
District shall train students (using age—appropriate training materials) ebout preventing, identifying

and responding to harassment and discrimination on the basis of sex or sexual orientation;

mmmwmmmmmmm The compliance coordinators shall be appointed by
 the District Superintendent and shall be empowered to receive and investigate complamts of
harassment or discrimine;.tion, and to take such other actions as may be delineated. The ﬂsﬁct
shall insure that appropriate tlme is afforded the compliance coordinators to ﬁ;dﬁll their dutxes 8g
descn‘bed herein. The District ghell inform its employees students and parents or guardians of th=
identities and roles of the compliance coordinators, The District shall, on at least an annual basis,
provide the comphance coordinators w:th appropriate training, Such training shall, at & minimum,
mclude (1) how to mvesugate allegations of harassment or discrimination on the basis of sex.or. .
sexual orientation; (2) how to document and maintain records of such mvesugatmns, (3) how to
balance the complainant’s privacy and ‘conﬁdentiality concerns with the notiﬁuation'of

complmnant‘s tenchers to prevent additional mcxdents of harassment or discrimination; and (4)

* how to remediate such harassment or dJscrmunatmn Any new comphance coordmators who may

»

- be desxgnated in the future shell receive appropnate training within thuty (30) calendar days.
K. &mm:kr&pmg. The District shall maintain a written record (“Incident Report") of
each and every allegation, whether verbal or in writing, of harassment or discrimination on the

basis of sex or sexual orientation. The Incident Report shall, at a minimum, include (1) the name

Page 9 of 18
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of the person meking the allegatmn, and, 1f dxﬂ‘erent, the name of the alleged vxctlm, (2) the nature
of the allegation and the date cf the alleged mcxdenr (3) the names of all persons alleged to have | - | o
committed violations; (4) the names of all persops who may have relevant mformanon.about the
incident; (5) the written statements of the 6omplainant the victi:;x (if different from the
complmnant), the alleged perpetrator, and any witnesses; (6) the outcome of the mvesngauon, @)
.any actmn taken by the Djstrict; and (8) attached coples of any documents supplied to the District
or created dunng the mvestxgauon or complamt process. The Incident Report shall be completed
no later than fifteen (15) calendar days after the date upon which the complamt is first made The
complience coordinators, the school building principal, end the Supermtendexit shall be supplied
with a capy of each such Incident Report, and, in a space specifically designated, each shall initial
. the Incident lieéon to indicate that s/he has res;iewed the P;éport and approves of the actions

taken by the investigating official. -

A, The District shall begin implementation of the Trmmng Program within one hundred . l
eighty (180) calendar days from the date of entry of this Consent Order. Within two hundred ten
(210) ci:lendar days from the date of entry of this Consent Order, the District shall insure that all

District school board members and employees have participated in the Training Program,

B. The Training Program ghall, at a minimum, include the followmg
1. Informing each individual of the Dmtnct’s policies prohlbxtmg any act or
practice that has the purpose or effect of discrixrﬁnatmg against any student on the basis of that -
student’s sex or sexual orientation in the administration or provision of educational services,

programs, opportimnities or benefits;

.Prge 10 of 18
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2, Inforrning each individual of her or his dﬁﬁes. and responsibilities under‘the
Distict’s Comprehensive Plan for preventmg, 1dentxfy1ng and remediating hamssment and
d:senmmatmn on the basis of sex or sexual onentatien, imd of the consequences to eaeh
individual for failure to comply with these duties and responsxbihties,
3 Informmg eaeh individual of the Distnct's procedures t‘or the prompt reportmg
of incidents of harassment or dnscnmmatxon,
4 Dizcussing how to structure a classroom and schenl envxmmnent in whmh
harassment and discrimination are not tolerated; R . x
5. Holding u question and aiiswer session to review each of the foregoing areas;
and
6. Certification of attendance by the persori conducting the Training Program for

' gach pers:m attendmg the program.

C The District shall conduct & comparable Training Program wnthm thlny (30) calendar

days of the start of each school year,

D. New District school board members and eriqiloyees s_hall participate in a comparable
Trainiilg Program within thirty (30) caienda’r'daye from the staxt of their aﬁiliaﬁen with, or
empleyinent ii'i, the-District. | |

A On or before Januaxy 31, 2001, June 30, 2001, and June 30, 2002, the defendant shall
deliver to counsel for the United States, at the address set forth previously, a detaileci report |
'cqv.erin'g the preceding reporting period containing information about ‘the defendant’s compliance

efforts with this Consent Order, including but not limited to:

Page 11 of 18
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1. Copies of the District’ s'policies and procedures for preventing, identifying,

_ ;eportiﬁg and responding to harassment and discrimination on the basis of sex or sexual

orientation, including any revisions since the i:revious report;

2. Copies of notices and other materials provided to employees, students and

parents of the District’s policies and procedures for preventing, identifying, reporting and

responding to narassment and discrimination on the basis of sex or sexual orientation, and a

description of how and when these notices and materials were distributed;

. Training Program for District school board members and employees;

3, Copies of the agenda (including date of traiping) and all materials used in the

]

4, Copies of all certifications of atténdance of District school board members and

employees in the Training Program,

5, Alist of comphance coordmators by sex, job title and school

6. Co‘pies of the agenda (including date of training) and all materials used in the

uaming of comphance coordinators;

T The names of all trainers-and copxas of their resumes, vitae and/or brochures,

8. Copies ofall posters, or notices ragardmg harassment and discrimination on the

basis of sex or aexual onentatton, and 2 descnpnon of when they were posted and where,

9. Copies of all Incident Reports, as described in Section V.K,, above (The

District may redact the names of minor students or request that the United States ;namtam the

confidentiality of these records to the extent permitted by law.); and

£7

10, Nazrative descriptions of upcoming treining and other activities related to the

. prevention of harassment and discrimination.

Page 12 of 18
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B "Within sixty (60) calendar days of receipt of any of the gbove reports, the Uruted

.States may request, in writing, clarifications of, or supplementatmn to, the teport In that event,

the District shall provide such clarifications and/or permit the inspection and copying of

- supplemental materials as the United States may reasonably request. -

parties agree as follows:

" In consideration of the mutual covenants, promises and consideration contained herein, the

—~

A. This Consent Order (including this release) does not cbnstitute, nor shall it be

" construed as, an admission of any liability or-wrongdbing by any party.

B. The District shall pay to J eremy Lovins wrthm ten (10) busiriess days from date of

entry of this Consent Order, the total sum of aeventy—two thousand five hundred and 00/ 100 U S,

dollars ($72,500.00), by check made payable to Mr Jeremy chms and Mr Douglas Patterson,

his attorney, for settlement of any and all claims that Mr. Lovins may have a_gamst the District,

and its affiliates and subsidiaries, together with their rcspective members, directors, oﬁcers,

agents, and employees mcludmg but not hrmted to, claims for compensatory damages peraonal

injury, emotional dxstress loss ofreputanon humiliation, embarrassment costs, expenses and

attorneys fees.

C. Jeremy Lovms hereby releases, remlses and forever discharges the District, and its.

affiliates and subeudzanes together with their respective members, directors, officers, agents, and .

employees, including their attorneys, from any and all claims or other causes of action he may .

have against them, including but not limited to — any aileged rights or claims arising under Title

IX of the Education Amendments of 1972; 20 US.C. 1681, et seq.; 42 U.8.C. 1983;42 U.5.C.

14
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. 1985 theAmencansWitthsabmnesAct, 42 U.8.C. 12101, g:s:q. 42USC 1981, ‘the

Rehabmtatxon Act of 1973 29 U.S.C. 791, gt seq.; the Missouri Human nghts Act, Mo. Rev.

" Stat. ch. 213, and any other alleged discrimination; personal injury; wrongful act; or any ' other

violation of federal, state, or local statutory or common law — relating to or arising out of Mr,

Lovins’s enrollment in, attendance at, and status'as a student of the District, including but not

'_ " Jimited to claims for the physica! and emotional injuﬁes, up to and including the date on which this

release becomes effective,

D. Mr. Lovins agrees that simultaneously with the submission of this Consent Order to

the Court, his attofney, Mr. Douglas Patterson, shall also file in the United States District Court

for thn Western District of Missouri, Western Dmsmn, the Motion to Dismiss atta.ched hereto as

Exhibit A, whlch Motion requests that, contmgent on the Court’s signing and eutermg this

' Consent Order, all claims asserted in Case No. 99-0550-CV-W-2 be dxsmmsed with prejudice,

each party to bear its own costs,

E. Mr. Lovins agrees not to enterinto any suit, action, or other proceeding at law or in.

equity, or to prosecute ﬁjﬁher any suit-or action that might presently exist, or to make any claim

or demand of any kind agamst the District or any of its affiliates and subsidiaries, together with

theu' respectwe members, directors, officers, agents, and employees, asserting any claim released

by Mr Lovms in Sectlon VIIL.C, above, other then en action to enforce his rights herein, If Mr.

Lovins enters into any action in violation of this Section, M. Lovins shall forfelt all sums paid

pursuant to Section VIII.A, above, and shall pay all legal costs, including attomeys’ fees, incurred

by‘ the District, its affiliates and subsidiaries, and their respective officers, directors, agents, and

employees in defending ageinst such action.

ST
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F. Mr Lovms acknowledges that this Consent Order (mcludmg hm releasa of all claims)

has bean reviewed in detail with hxm and that its language and intended eﬁ'ect have bean '
explained, and that he has had the opportunity o review the Cunsent Order (mcludmg hxs release
of all claims) with an attorney of his choice. Mr, Lovins also acknowledges that he has voluntanly
entered into this Consent Order (including the releaae of all clmms) of his own free will based only
upon the terms and condmons mcluded in the Consent Order and release.

G. The provmmns of thxs release will be governed by the laws of the State of Missouri.

H. Ifacourt of competent jurisdiction detenmnes that any provision contained in this
release, or any part thereof, cannot be enforced, the parties agree that such determination shall not
affect or invalidate the remainder of the release, .

. 1. This Consent Order (including the release of all claims) constitutes the entire agreement
between Mr. Lovins and the Dmtnct, and supercedes all prior understandings, whether oral or
wntten, between the parties, Any amendments or modifications to this Consent Order (including -
the. release of all claims) must be in writing and signed by the parties.

J. This agreement shall inure to the benefit of and be bmdmg upon the parnea heteto and

their respecnve heirs, successors, and assigns.

ORDERED this 5\ dayof Q%,Q,s, )

FERNANDO J, GAITAN, IR.
United States District Judge
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By their signatures on this end the following pages, the undersigned parties and counsel

agree to, and request the entry of| this Consent Order: .

. ’ i .« . . :

. DOUGLAS A. P@ . -

The Argent Law Firm

" 1125 Grand, SW 1801
Kansas City, MO 64106
(816) 472-5297
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: STEPHEN L. HILL,JR. _ BILL LANN LEE .
United States Attorney =~ - ‘ Acting A%j‘itomey General
THOMAS M. Lugog ' ‘JEREMIAH GLASSMAN -
Deputy U.S, Attorney MICHAEL S. MAURER
MO Bar No, 21957 . = . KENNETH D. JOHNSON
400 Bast 9™ Street . ROSS WIENER

" Fifth Floor : L , Attorneys

~ Kansas City, MO 64106 _ © .8, Departinent of Justice

(816) 426-3122° o L Civil Rights Division

Educational Opportunities Section
P.O. Box 65958 '
Washington, DC 20035-5958

- (202) 514:4092 '
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H
United States District Court, S.D. New York.
Robert STROUGO on behalf of The Brazil Fund,
. Inc., Plaintiff,
V.
SCUDDER, STEVENS & CLARK, INC., Defen-
dant.
and
THE BRAZIL FUND, INC., Nominal Defendant.
Robert STROUGO, on behalf of himself and all oth-
ers similarly situated, Plaintiff,
V.
Juris PADEGS, Nicholas BRATT, Edgar R. FIED-
LER, Roberto TEIXEIRA DA COSTS, Ronaldo A.

DA FROTA NOGUEIRA, Wilson NOLEN, Edmond .

D. VILLANI, and SCUDDER, STEVENS & -
CLARK, INC., Defendants.
No. 96 CIV. 2136(RWS).

Aug. 18, 1997.

WECHSLER HARWOOD HALEBIAN & FEFFER,
Attorney for Plaintiff, New York, NY, By: JOEL C.
FEFFER, ESQ. JEFFREY M. HABER, ESQ. RI-
CHARD B. BRUALDI, ESQ. Of Counsel.

DEBEVOISE & PLIMPTON, Attorney for Defen-

dants, New York, N.Y. By: JOHN S. KIERNAN, .

ESQ. JEREMY FEIGELSON, ESQ. EDWARD V.
DI LELLO, ESQ. Of Counsel.

"DECHERT, PRICE & RHOADS, Attorney for No-
minal Defendant The Brazil Fund, Boston, MA, By:
BERNARD J. BONN, IIf, ESQ. Of Counsel.

ROPES & GRAY, Attorney for Independent Direc-
tors of The Brazil Fund, Boston, MA, By: JOHN D.
DONOVAN., JR., ESQ. TIMOTHY J. HINKLE,
ESQ. SILVESTRE A. FONTES, ESQ. Of Counsel.

KIRKPATRICK & LOCKHART, Attorney for In-
vestment Company Institute, amicus curiae, New
York, NY, By: DAVID SIMON, ESQ. EUGENE R.

LICKER, ESQ..

OPINION

SWEET, District Judge.

*] In this action alleging violations of the Investment
Company Act of 1940, as amended (the “ICA™), 15
U.S.C. §§ 80a-1 er seq., and breach of fiduciary duty
under the common law, defendants Scudder, Stevens
& Clark, Inc. (“Scudder”), Juris Padegs (“Padegs™),
Nicholas Bratt (“Bratt”), Edmond Villani (“Villani™), -
Edgar Fiedler (“Fiedler”), Wilson Nolen (“Nolen”),
Ronaldo A. Da Frota Nogueira (“Nogueira”), and
nominal ‘defendant the Brazil Fund (“the Fund”),
have moved, pursuant to Local Civil Rule 6.3 of the
Southern District Rules, for reargument of this
Court's May 8, 1997 opinion and order (the “Order”)
denying their motion to dismiss, or, in the alternative,
for certification of the Order for interlocutory appeal
pursuant to 28 U.S.C. § 1292(b). The Investment
Company Institute (the “ICI”) has moved for leave to
participate amicus curiae. '

For the reasons set forth below, the ICI's motion to
participate amicus curiae will be granted, and the
motions for reargument. or certification will be de-
nied.

Parties

Robert Strougo, suing on behalf of the Brazil Fund,

purchased 1,000 shares of the Fund on January 11,
1993, and has held shares continuously thereafter.

The Fund, a nominal defendant in this action, is a
Maryland corporation whose principal executive of-
fice is located in New York, New York. The Fund is
a non-diversified, closed-end investment company
that invests in the securities of Brazilian companies.
Shares in the Fund trade on the New York Stock Ex-
change.

Scudder is a Delaware corporation whose principal
offices are located in New York, New York. Scudder
serves as investment advisor to and manager of the
Fund. It is a registered investment advisor under the
Investment Advisers Act of 1940, as amended, 15

- U.S.C. 80b-1 et seq.

Padegs is chairman of the board and a director of the

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Fund. He is also a managing director of Scudder and
serves on both Scudder's board and the boards of
other funds managed by Scudder.

Bratt is president and a director of the Fund. Bratt is
also a managing director of Scudder and serves on
the boards of other funds managed by Scudder.

Villani is a director of the Fund. He is also president
and managing director of Scudder and serves on both
'Scudder's board and the boards of other funds ma-
naged by Scudder.

Scudder, Padegs, Bratt and Villani will be referred to
as the “Scudder Defendants.”

* Fiedler is a director of the Fund and serves on the
boards of seven other funds managed by Scudder.
Nolen is a director of the Fund. He also serves on the
boards of fourteen other funds managed by Scudder.
Nogueira is a director and resident Brazilian director
of the Fund. He serves on the boards of three other
funds managed by Scudder. Da Costa, against whom

- all claims have been dismissed, is a director and resi-
dent Brazilian director of the Fund. :

Prior Proceedings

Strougo filed his initial complaint on March 22,
1996. He filed the first amended class action and ve-
rified shareholder derivative complaint (the “Com-
plaint”) on June 17, 1996. Defendants' motions to
dismiss were granted in part and denied in part by the
Order, dated May 8, 1997. See Strouge v. Padegs.
964 F.Supp. 783 (S.D.N.Y.1997). Specifically, the
Order dismissed all direct class action claims and the
excessive compensation claim under ICA Section
36(b). The motion was denied with respect to the
remaining derivative claims under Sections 36(a) and
48 of the ICA and under the common law.

*2 Defendants filed the instant motion on May 22,
1997. The ICI filed its motion the same day. Oral
argument was heard on June 18, 1997, at which time
the motions were fully submitted.

ThevF acts

The factual allegations of the complaint are more
fully set forth in the Order. See Strougo, 964 F.Supp.

at 788-89. Those facts relevant to de01s1on of these
motions are set forth below.

This action arises from the 1995 decision by the
board of directors of the Brazil Fund, a closed-end
investment company incorporated under Maryland
law and traded on the New York Stock Exchange, to
increase the Fund's capital by offering the Fund's
existing shareholders rights to purchase additional
shares of newly issued stock (the “Rights Offering™).
Strougo asserts that Scudder and each of the directors
of the Fund breached their respective fiduciary duties
of loyalty and due care as a result of the development
and implementation of the Rights Offering.

Scudder created the Brazil Fund in 1988. The Fund is
a non-diversified, closed-end investment company
registered under the Investment Company Act of

1940 (the “ICA”) that invests almost exclusively in

securities of Brazilian companies. Certain of the
Fund's directors serve as executive officers of Scud-
der and receive substantial compensation from Scud-

" der. A majority of the remaining directors of the

Fund serve as directors of other-closed-end funds
affiliated with Scudder. Defendant Fiedler serves on
the boards of eight funds managed by Scudder and
received or accrued approximately $81,753 as a re-
sult of such directorships during 1994. Defendant

Nolen serves on the boards of fifteen funds managed

by Scudder and received $132,023 in 1994 as a result
thereof. Defendant Nogueira serves on the boards of
four funds managed by Scudder and received
$54,997 in 1994 as a result thereof.

Because closed-end funds, unlike traditional mutual
funds, operate with a fixed number of shares, they
have limited options for obtaining capital to make
new investments. Once a fund's initial capital has

. been fully invested, new investments generally ‘can

be made only if the fund sells existing portfolio hold-
ings. Other options for raising capital include sec-
ondary public offerings at net asset value, or rights
offerings to current investors at or below NAV.

Scudder is paid a fee equal to a percentage of the
Fund's net assets. From December 1994 through No-
vember 1995, the Fund's net assets declined signifi-

~ cantly, dropping to $271 million on November 16,

1995, from $377 million on December 31, 1994. As
the Fund's net assets materially declined, so did
Scudder's fee.

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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As a result of the decline in net assets, as well as in
Scudder's fees, Strougo alleges that defendants de-
cided to raise additional capital to increase the Fund's
net assets, and thereby restore Scudder's annual com-
pensation. On October 13, 1995, defendants an-
nounced that the Fund would conduct the Rights Of-
fering, whereby the Fund would issue transferable
rights to its shareholders. Each Fund shareholder re-
ceived one right for each share held; three rights en-
titled the holder to purchase an additional share at the
“Subscription Price” of $15.75. The rights were
transferrable; that is, if the shareholders did not wish
to exercise their rights to purchase additional shares,

they were entitled to sell the rights to any purchaser.

The rights expired on December 15, 1995.

. *3 The ICI represents the Investment Company In-
dustry, including over 6,000 open end mutual funds
and over 400 closed end investment companies. The
ICI contends that the Order will have a significant
impact on the board structure of investment company
complexes among its members.

Discussion

1. The ICI Will Be Permitted to Participate as Amicus
Curiae ‘

" Federal courts have discretion to permit participation
of amici where such participation will not prejudice
. any party and may be of assistance to the court. See
Vulcan Society of New York City Fire Dep't, Inc. v.
Civil Service Comm'n, 490 F.2d 387, 391 (2d
Cir.1973); Zell/Merrill Lynch Real Estate Opportuni-
ty L.P. v. Rockefeller Center Properties. No. 96 Civ.
1144, 1996 WL 120672, *3 (S.D.N.Y. March 19,
1996). The parties have identified nd prejudice aris-
ing from the ICI's participation, and the policy argu-
ments advanced by the ICI may illuminate the legal
issues presented by this motion. Accordingly, the ICI
is granted leave to participate amicus curiae for pur-
poses of this motion only.

I1. Reargument Will Be Denied

To be entitled to reargument under Local Civil Rule
6.3, a party must demonstrate that the Court over-
looked controlling decisions or factual matters put

before it on the underlying motion. See Domenech v.

City _of New York 927 F.Supp. 106. 108
(S.D.N.Y.1996) (construing Local Rule 3(j), the pre-
decessor to Local Rule 6.3); Ameritrust Co. Nat'l
Assmv. Dew, 151 F.R.D. 237 (S.D.N.Y.1993); Fula-
ni v. Bradv. 149 FR.D. 501. 503 (S.D.N.Y.1993).
Accordingly, a party in its motion for reargument
“may not advance new facts, issues or arguments not
previously presented to the court.” Litton Indus.
Inc. v. Lebman Bros. Kuhn Loeb, Inc., No. 86 Civ.
6447. 1989 WI 162315, at * 3 (S.D.N.Y.1989).

Moreover, Local Rule 6.3 is to be narrowly construed
and strictly applied so as to avoid repetitive argu-
ments on issues that have been considered fully by
the court. See Caleb & Co. v. EI Du Pont De Ne-
mours & Co., 624 F.Supp. 747, 748 (S.D.N.Y.1985).
In deciding a motion to reargue, the court must not
allow a party to use the motion to reargue as a substi-
tute for appeal. See Morser v. AT & T Information
Svs., 715 F.Supp. 516. 517 (S.D.N.Y.1989); Korwek
v. Hunt, 649 F.Supp. 1547, 1548 (S.D.N.Y.1986).

‘Because the Court overlooked neither controlling ‘

decisions nor dispositive factual matters put before it
on the underlying motions to dismiss, the present
motions will be denied. ’

Defendants and the ICI contend that the court over-
looked: (1) the actual amount of compensation re-

ceived by Edgar Fiedler; (2) the “tension” between . .

the statutory and regulatory definitions of an “inter-
ested person” (which do not “necessarily” consider

holding multiple directorships a disqualifying inter-
" est) and the court's conclusion, under Maryland law,

that when all but one board member has multiple
directorships in a single fund complex and earns sig-
nificant compensation from that complex, demand on

the board is excused in a case that presents inherent

conflicts between the interests of the complex's man-
agement and the fund's shareholders; and (3) the fact
that federal courts in other circuits have refused to
excuse demand in the face of similar allegations.

*4 It does appear that the actual compensation re-
ceived by Fiedler in 1994 was only $81,753, not the
$400,000 assumed in the prior Order. However, this

* difference in compensation does not change the out-

come, since Nogueira was alleged to have received
even less aggregate compensation than Fiedler ac-
tually received, but the allegations as against Noguei-
ra were nonetheless considered sufficient to raise a

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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| doubt as to his independence such that demand would
be excused.

The court expressly addressed the asserted “tension”
between the rule adopted in the Order and the ICA's
definition of an interested person in the prior opinion.
Strougo, 964 F.Supp. at 795. The movants contend
that the court overlooked the “combined effect” of
the statutory and regulatory provisions; which estab-
lish a regime in which directors must disclose their
service on multiple boards before being elected, and
are considered competent to evaluate matters affect-

ing the fund advisor upon being elected. However, -

this “tension” is a result of the Supreme Court's de-
termination that state law, not federal law, would
govern demand futility in ICA cases. See Kamen v.
Kemper, 500 U.S. 90, 108-09. 111 S.Ct. 1711, 114
L.Ed.2d 152 (1991). The Supreme Court rejected the
notion that the application of state demand futility
- rules, which vary from state to state, would impede
ICA regulatory objectives or be inconsistent with the
policies underlying the ICA. Id. at 107. The Court
reasoned that “the ICA embodies a congressional
expectation that the independent directors would
‘loo[K] after the interests of the [investment compa-
ny]> by ‘exercising the authority granted to them by
state law.” ... We thus discern no policy in the Act
that would require us to give the independent direc-
tors; or the boards of investment companies as a
whole greater power to block shareholder litigation
than these actors possess under the law of the state of
incorporation.” /d. at 107-08 (emphasis in original)

(quoting Burkes v. Lasker, 441 U.S. 471. 485, 99 .

S.Ct. 1831, 60 1..Ed.2d 404 (1979)). State corporation
law, including the state law governing pre-suit de-
mand, does not change because that law is in “ten-
sion” with provisions of the ICA. '

Finally, the defendants and the ICI suggest that the
court overlooked the fact that the Seventh Circuit, in
Kamen v. Kemper Fin. Servs., Inc.. 939 F.2d 458 (7th
Cir.1991), dismissed a complaint with similar allega-
tions under Maryland's demand excuse law. The de-
fendant's point to the lower court opinion in Kamen,
where the court noted the allegation that the “so-
called ‘non-interested’ directors receive aggregate
remuneration of approximately $300,000 a year for
serving as directors of the Fund and of all of the other
funds in the Kemper group.” Kamen v. Kemper Fin.
Servs., Inc.. 659 F.Supp. 1153, 1161 (N.D.JI1.1987).
See also Batra v. Investors Research Corp., Fed. Sec.

L. Rep. (CCH) 196,983, 1992 U.S. Dist. Lexis 16148
(W.D.Mo.1992). '

*5 However, the Kamen decisions do not provide
grounds for reargument. First, as the defendants con-
cede, Kamen and the district court cases cited in the
briefs, are not “controlling authority,” because they
were not decided by a Maryland court or the Second
Circuit. In addition, the lower court decision in Ka-
men and the Batra decision were not before the court

_on the underlying motion, and are thus an improper

basis for reargument.

More significantly, the Kamen decision and its fac-
tual similarity to this case were not overlooked. The
Court of Appeals decision was cited liberally in the
opinion. This court was fully aware that the Kamen
plaintiffs had alleged that the independent directors
sat on multiple Kemper boards, as the Seventh Cir-
cuit noted in its opinion. Kamen, 939 F.2d at 460.
However, the Seventh Circuit did not expressly con-
sider the contention that holding multiple director-
ships in a single advisor's complex could compromise
a director's independent judgment and provided no
reasons for rejecting such a claim. Compare Strougo,
964 F.Supp. at 974 n. 2 (declining to follow dictum in
Olesh v. Drevfus Corp.. No. CV 94-1664. 1995 WL
500491 (E.D.N.Y. Aug.8. 1995), noting that court
engaged in no discussion of effect of multiple direc-
torships * on director's independence). It simply
viewed the plaintiff's allegations as a variant on the

- discredited notion that receipt of director's fees rend-

ers a director incapable of evaluating a demand. Id.
Even with respect to those arguments it addressed
directly, Kamen relied more on Delaware law and
general trends in corporate law than on Maryland
law, id at 460-61, even though Maryland law is con-
sidered “liberal in excusing demand upon directors.”
See Grill v. Hoblitzell, 771 F.Supp. 709. 712 n. 4
(D.Md.1991). Thus, Kamen provides no authoritative

" or reasoned basis for reconsidering the conclusion

that allegations of multiple directorships may contri-
bute to a finding that demand should be excused un-
der Maryland law. In the absence of such authority,
the Order concluded that well-compensated service
on multiple boards of funds managed by a single fund
advisor can, in some circumstances, be indistinguish-
able in all relevant respects from employment by the
fund manager, which admittedly renders a director
interested.
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Furthermore, Kamen is distinguishable on its facts. In
Kamen, seven of tén purportedly independent direc-
tors served on multiple boards. /d Thus, there re-
mained three indisputably independent directors, who
could form a litigation committee to impartially con-
- sider a shareholder demand to institute a suit. Hanks,
Maryland Corporation Law, § 7.21[c] at 269, n. 173

.(1994-1 Suppl.) (minimum of two directors required

~ to form committee). Here, in contrast, only one of the
directors does not serve on multiple Scudder boards,
so the Board could not appoint a committee of direc-
tors without such attachments to consider a demand,
and thus such a demand would be futile. See Strougo.
964 F.Supp. at 795.

*6 For these reasons, the motion to reargue will be
denied B

FNI. Defendants and the ICI also suggest

that this court certify the demand excuse

question to the Maryland Court of Appeals

pursuant to Md. Courts & Judicial Proceed-

ings § 12-603. However, this proposal was
- not put before the court on the underlying

motion. It is thus inappropriate to consider
. this question on reargument.

II. The Order Will Not Be Certified

. Section 1292(b) provides that a district court may .

- certify an interlocutory order for appeal if it is of the
opinion that: (1) the order “involves a controlling
question of law” (2) “as to which there is substantial

“ ground for difference of opinion,” and (3) an imme-
diate appeal “may materially advance the ultimate
termination of the litigation.” In considering a request
for certification, the district court must carefully as-
sess whether each of the three conditions for certifi-
cation is met. German v. Federal Home Loan Mort-
gage Corp., 896 F.Supp. 1385, 1398 (S.D.N.Y.1995);
see also Gottesman v. General Motors Corp., 268
F.2d 194. 196 (2d Cir.1959) (certification is to be
“strictly limited to the precise conditions stated in the
law™). The determination of whether_§ 1292(b) certi-
fication is appropriate under the above standards is in
the discretion of the district court. See Ferraro v.
Secretary of U.S. Dept. of Health & Human Services. -
780 F.Supp. 978. 979 (E.D.N.Y.1992); 16 Charles A.

Wricht, et al.. Federal Practice and Procedure §

3929 at 140 & n. 23 (1977 & Supp.1996).

Interlocutory appeals under_§ 1292(b) are an excep-
tion to the general policy against piecemeal appellate
review embodied in the final judgment rule. Since the

statute was enacted in 1958, the Second Circuit has

repeatedly emphasized that a district court is to “ex-
ercise great care in making a § 1292(b) certification.”
Westwood Pharmaceuticals, Inc. v. National Fuel
Gas Dist. Corp., 964 F.2d 85. 89 (2d Cir.1992); see
also Klinghoffer v. SN.C. Achille Lauro, 921 F.2d
21, 25 (2d Cir.1990). Certification is only warranted

“in “exceptional cases,” where early appellate review

“might avoid protracted and expensive litigation.”
Telectronics Proprietary, Lid v. Medtronic, Inc,, 690
F.Supp. 170, 172 (S.D.N.Y.1987); see also German

‘896 F.Supp. at 1398. Section 1292(b) was not in-

tended “to open the floodgates to a vast number of
appeals from interlocutory orders in ordinary litiga-
tion” Telectronics, 690 F.Supp. at 172, or to be a
“vehicle to provide early review of difficult rulings in
hard cases.” German, 896 F.Supp. at 1398. see also
Abortion Rights Mobilization. Inc. v. Regan, 552
FE.Supp. 364. 366 (S.D.N.Y.1982); McCann v. Com-
munications Design Corp., 775 F.Supp. 1506. 1534

(D.Conn.1991).

The institutional efficiency of the federal court sys-
tem is among the chief concerns motivating §
1292(b). See Forsvth v. Kleindienst. 599 F.2d 1203
(3d Cir), cert. denied, 453 U.S. 913. 101 S.Ct. 3147,

69 1..Ed.2d 997 (1979). The efficiency of both the

district court and the appellate court are to be consi-
dered, and the benefit to the district court of avoiding
potentially unnecessary- proceedings must be weighed
against the inefficiency of having the Court of Ap-
peals hear multiple appeals in the same case. See
Harriscom Svenska AB v.. Harris Corp.. 947 F.2d
627, 631 (2d Cir.1991) (where controlling question is
whether genuine issues of material fact remain, “the
federal scheme does not provide for an immediate
appeal solely on the ground that such an appeal may
advance. the proceedings in the district court”); 16
Wright. Miller & Cooper. Federal Practice and Pro-
cedure. Jurisdiction 2d § 3930 at 435-36 (1996).

*7 Although there may be substantial grounds for
difference of opinion with respect to this court's reso-
lution of the demand excuse issue (see Part I of this
opinion, above),the question framed by defendants

and the ICI is not a “controlling question of law” and

is thus not appropriate for interlocutory review.
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A-controlling question of law may exist if: (1) rever-
sal of the district court's opinion would result in dis-
missal of the action, (2) reversal of the district court's
opinion, even though not resulting in dismissal, could
significantly affect the conduct of the action, or (3)
the certified issue has precedential value for a large
- number of cases. Klinghoffer v. S.N.C. Achille Lauro,

921 F.2d 21, 24 (24 Cir.1990); Pereira v. Aetna Ca-
sualty & Swr. Co., 921 F.Supp. 1121, 1126
(SD.N.Y.1996); Chan v. Citv_of New York. 803
F.Supp. 710. 733 (S.D.N.Y.1992), aff'd, 1 F.3d 96
(2d Cir.1993); Shipping Corp. of India v. American
- Bureau of Shipping. 752 F.Supp. 173, 175
(S.D.N.Y.1990).

The issue raised by defendants and the ICI does not
fit into any of these three categories of “controlling

questions.” Reversal on appeal would not necessarily

result in immediate dismissal of the action, since
plaintiff advanced other grounds for excusing de-
mand that were not expressly considered in the Or-
der. In the event the Court of Appeals reversed the

Order, it would likely remand for consideration of

these other grounds, rather than dismissing.

Immediate appellate resolution of the question is also
unlikely to change the conduct of this litigation. If an
appeal does not result in dismissal, there is no reason
to believe it will have any significant impact on the
conduct of the case. :

Defendants and the ICI 'strenuously contend that the
court' s “unprecedented” ruling should be certified,

because it may affect a large number of cases and
because it could cause a dramatic and expensive re-.

structuring of industry governance practices. As
noted in the Order, however, the rule adopted by the
court would not eliminate multiple directorships in
fund complexes. It would require only that a suffi-
cient number of directors without such multiple di-
rectorships-in Maryland, that number is two-serve on
each board so that a litigation committee could be
convened to consider proposed litigation. Moreover,
to the extent that a district court decision such as this
carries any persuasive authority, the Order's holding
applies only to funds incorporated in Maryland. Un-

der Delaware law, interlocking directorships are not a.

" ground for demand excuse. See Langner v. Brown,
913 F.Supp. 260 (S.D.N.Y.1996).

Moreover, as a general matter, rulings on the suffi-

ciency of pleadings are not appropriate for interlocu-
tory review. See Gottesman, 268 F.2d at 196. How-
ever, decisions on the pleadings may be appropriate
for interlocutory review when they present difficult
questions of substantive law, rather than the technical
sufficiency of the pleadings. 16 Wright, Miller &
Cooper, Federal Practice and Procedure. Jurisdic-
tion 2d § 3931 at 458-59 (1996)."

*8 In Gottesman, the Second Circuit held that inter-
locutory review of an order denying defendants mo-
tion to dismiss for failure to make a pre-suit demand

was inappropriate. Gottesmgn. 268 F.2d at 196-197.

While Gottesman does not support a sweeping propo-
sition that orders denying such motions should not be
certified under any circumstances, it reflects the re-
luctance to burden the Court of Appeals with piece-
meal litigation of fact-specific issues such as this.

Defendants also contend that certification is appro-

priate, because the normal route of appeal after a fi-

nal judgment is inadequate where, as here, there is a
high likelihood of settlement prior before an appeala-
ble final order is entered. However, if a likelihood of
settlement were a basis for certifying . interlocutory
orders for appeal, the “floodgates™ to piece-meal ap-
peals would truly be opened, for the vast majority of
all civil cases settle before a final judgment and often
after resolution of dispositive motions.

Accordingly, because the Order does not present a ‘
controlling question of law, it will not be certified for
immediate appeal. ' '

Conclusion

- For the reasons set forth above, ICI's motion to par-

ticipate amicus curiae is granted, and the motions to
reargue or certify for interlocutory appeal are hereby
denied. »

It is so ordered.
S.D.N.Y.,1997.
Strougo v. Scudder

Not Reported in F.Supp., 1997 WL 473566
(S.D.N.Y.), Fed. Sec. L. Rep. P 99,533
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