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APPLICATION FOR PERMISSION TO FILE AMICUS CURIAE
BRIEF AND STATEMENT OF INTEREST OF AMICI CURIAE

Pursuant to California Rule of Court 8.520(f), amici curiae hereby
respectfully apply for permission to file an amicus curiae brief in support of
Petitioners in this original writ proceeding. Amici urge this Court to grant
the relief sought by Petitioners by declaring that Proposition 8 is null and
void in its entirety.

Amici (listed below) are professors of law who teach at California
law schools and/or are licensed to practice iﬁ the State of California.‘
Amici.’s teaching, scholarship, and other work have been in the areas of
constitutional law, civil rights, or the protection of rights belonging to
members of groﬁps against whom discrimination is constitutionally suspect.

Collectively, amici’s work reflects a deep respect and concern for the
principles of equal protection, particﬁlarly’ as they apply to members of
groups discriminated against on the basis of a classification warranting high
levels of constitutional scrutiny. Amici have played a role in the
development of constitutional and civil rights jurisprudence, and have an
interest in the continuing cohesive and sound development of those laws.
Amici therefore believe that their submission may aid the Court in assessing
the petitions now before it.

No party or counsel fqr any party authored the attached amicus brief

in whole or in part. Additionally, no party, counsel for any party, or any
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~ other person or entity made any monetary contribution intended to fend the
preparation or submission of the brief, other than the amiei curiae or their
counsei in this original writ proceeding.

Amici list their titles and affiliations solely for identification
purposes:

Christepher Edley, Jr., The Honorable William H. Orrick Jr.
Distinguished Chair and Dean, Berkeley L;lw, University of California at
: Berkeley; |

Herma Hill Kay, Barbara Nachtrieb Armstrong Professor of Law
and former Dean, Berkeley taw, University of California at Berkeley;

Joan H. Hollinger, Lecturer In Residence, Berkeley Law, University
~ of California at Berkeley;

Laurence H. Tribe, Carl M. Loeb University Professor, Harvard
Law School;

Pamela S. Karlén, Kenneth and Harle Montgomery Professor of
Public Interest Law, and Co-Director of Supreme Court Litigation Clinic,
Stanford Law School;

Lawrence C. Marshall, Professor of Law, David and Stephanie
Mills Director of Clinical Education and Associate Dean for Public Interest

and Clinical Education, Stanford Law School;
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Kevin R. Johnson, Dean, Professor of Law and Chicana/o Studies,
and Mabie-Apallas Public Interest Law Chair, UC Davis School of Law,
University of California ét Davis;

Joseph Grodin, Distinguished Emeritus Professor of Law,
University of California, Hastings College of the Law;

Shauna 1. Marshall, Professor of Law and Academic Dean,
University of California, Hastings College of the Law;

Miye A. Goishi, Clinical Professor of Law and Director, Civil
Justice Clinic, University of Califorhia, Hastings College of the Law;

Elizabeth Hillman, Professor of Law, University of California,
Hastings College of the Law;

Donna M. Ryu, Clinical Professor of Law, University of California,
Hastings College of the Law;

Mareci Seville, Professor of Law and Director, Women’s
Employment Rights Clinic, Golden Gate University School of Law;

Eric C. Christiansen, Associate Professor of Law, Golden Gate
University School of Law;

Patricia A. Cain, Inez Mabie Distinguished Professor of Law, Santa
Clara Law, Santa Clara University;

Jean C. Love, John A. and Elizabeth H. Sutro Professor of Law,

Santa Clara Law, Santa Clara University;
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Margaret M Russell, Professor of Law, Santa Clara Law, Santa
Clara University;

Kenneth L. Karst, Price Professor of Law, University of California
at Los Angeles, School of Law;

Gerald P. Lopez, Professor of Law, University of California at Los
Angeles, School of Law;

Mary Dudziak, Judge EdWard J. and Ruey L. Guirado Professor of
Law, History and Political Science, University of Southern California
Gould School of Law;

Christine Chambers Goodman, Professor of Law, Pepperdine

Univérsity School of Law.
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BRIEF OF AMICUS CURIAE

SUMMARY OF ARGUMENT

Proposition § represents the first time that the California initiative

process has been wielded to abolish a fundamental freedom for an
“unpopular minority group and to alter the Constitution so as to mandate

governmental discrimination against that group. In this way, Proposition 8

attempts to breach some of the most elemental textual and structural

promises of our sfate Constitution. It revokes a fundamental right that, in

the words of the Constitution, is “inalienable.” It dismantles constitutional

equality for a single group of Californians — a group that, because of its
history of oppression and stigma, is entitled to the highest level of
constitutional protection against discrimination. Moreover, it overrides the
judiciary’s core duty to test laws against the constitutional requirement of
equality by “smoking out”' impermissible prejudice.

Such sweeping change in fundamental constitutional principles
cannot be made by way of simple majority vote. The California
Constitution is the written expression of the people’s ground rules for how
we will govern ourselves, and what the government and its branches can

and cannot do. The Constitution itself, which is the ultimate expression of

' (City of Richmond v. Croson (1989) 488 U.S. 469, 493 (plur. opn. of
O’Connor, J.).)
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-

the people’s will, protects against simple majoritarian alteration of these
basic ground rules, for although it rebognizes an avenue for direct
democracy, it also firmly dictates its limits. The Constitution limits the
initiative power to ensure that changes this fundamental may be
accomplished only through the multi-tiered process of debate, deliberation
and decision reflected in a legislative supermajority followed by electoral
approval, avnd. never through unchecked majority rule. The requireménts of
the revision process preserve the people’s insistence on the protections of
formal discourse as a prerequisite of making momentous changes in our
bésic form of governance..

As the Court repeatedly has recognized, even relatively simple
initiative enactments may substantially alter the underlying principles of the
Constitution or our system of government.” Proposition 8’s impacts are
profound. If permitted to stand as an amendment, Proposition 8 would
establish that voters may freely use the initiative process to carve out
exceptions to the Constitution’s equality principle for historically
stigmatized minorities, and to do so with regard to valued, important, and

personal fundamental rights — in this case, the right to marry the person of

? (See, e.g., Raven v. Deukmejian (1990) 52 Cal3d 336, 351-352; Amador
Valley J. Union High School Dist. v. State Bd. of Equalization (1978) 22
Cal.3d 208, 223; People v. Frierson (1979) 25 Cal.3d 142, 186-187.)
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one’s choice, (In re Marriage Cases (2008) 43 Cal.4th 757, 813-820)° —
thus abrogating inalienable rights so basic that “a government may [not]
establish or abolish [them] as it sees fit.” (/d. at p- 818, fn.41.) Sucha
conclusion would undermine bedrock constitutional concepts and materially
inipair — indeed, defeat — the judiciary’s unique and central role as the
ultimate guardian of constitutional equality. Upholding Proposition 8
would tear the fabric of the equality principle itself, for it would validate the
concept that vulnerable minorities have only a conditional and tentative
entitlemént to equality — an entitiement redeemable only unless and until a
bare majority decides otherwise.

Over the last century, this Court has been called upon to evaluate
asserted justifications for unequal treatment of certain disfavored minorities
and to enforce the fundamental guarantees that protect the eqﬁal dignify and
equal rights of vulnerable members of society. Repeatedly, the Court has
exercised its “most fundamental” judicial role to analyze those concerns, to
distinguish compelling need from irrational fear and prejudice, and to
“preserve constitutional rights, whether of individual or minority, from

obliteration by the majority.” (Bixby v. Pierno (1971) 4 Cal.3d 130, 141.)

3 See Amicus Curiae Brief on Behalf of California Professors of Family
Law.
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Proposition 8 would render this critical judicial role obsolete. By
putting basic equality for an unpopular minority to popular vote,
Proposition 8 permitted the decision-making process to become infected
with the very fears, prejudices, stereotypes and misinformation that are
repugnant to our laws, and that the judiciary is entrusted to prevent from
becoming a basis for differential governmental treatment of persons.
Upholding Proposition 8 would negate the Court’s quintessential role in
protecting vulnerable minorities from arbitrafy action, thus eliminating any
significant goyernmental check on the ability of a bare majority of voters to
strip minorities of the most fundam'eptal human rights based on the very
prejudices against which the Constitution is designed to protect us all.

The Constitution makes clear that California voters possess broad
authority to amend, but not revise, the Constitution through the initiative
process. The distinction between amendment and revision, and the different
procedures prescribed for each, are constitutionally-grounded structural
checks on direct democracy that warrant vigorohs judicial enforcement. As
this Court recently noted, the judiciary not only must safeguard the power -
of direct democracy, but must also enforce its limits:

Although California decisions consistently and vigorously

have safeguarded the right of voters to exercise the authority

afforded by the initiative process [citation omitted], our past

cases at the same time uniformly establish that initiative

measures adopted by the electorate are subject to the same
constitutional limitations that apply to statutes adopted by the
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Legislature, and our courts have not hesitated to invalidate

measures enacted through the initiative process when they

run afoul of constitutional guarantees provided by either the
federal or California Constitution.

(In re Marriage Cases, supra, 43 Cal.4th at p- 851, emphasis added.)

The “amendment” challenged here must be invalidated because it
breaches constitutionally prescribed limits. If it is truly the will of the
people to overhaul such central tenets of the California Constitution, the
méasure expressing that will must undergo the more rigorous deli‘berative
process created for constitutional revision. That proceSs incorporates the
power of the ballot box while guarding against the danger of “improvident
or hasty” revision. (McFadden v. Jordan (1948) 32 Cal.2d 330, 347.)

ARGUMENT

L PROPOSITION 8 ATTEMPTS TO ERADICATE A
RIGHT THAT THE CONSTITUTION, AS
INTERPRETED BY THIS COURT, HAS DEEMED

INALIENABLE.
A. The California Constitution Guarantees Certain
Rights As Inalienable.

Atrticle I, section 1 of the California Constitution declares that certain
irrevocable rights belong to every individual:

All people are by nature free and independent and have
inalienable rights. Among these are enjoying and defending
life and liberty, acquiring, possessing, and protecting
property, and pursuing and obtaining safety, happiness, and
privacy.

(Emphasis added.)
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Present in substantially the same form since the inception of the state
Constitution,’ this language reflects a choice byr our state founders to follow |
the formulation of a number of sister states that declared certain rights
“inalienable,” belonging to the people, and existing beyond the undue
interference of government. (Joseph Grodin, Rediscovering the State
Constitutional Right to Happiness and Safety (1997) 25 Hastings Const.
L.Q. 1, 2-3.) While similar langﬁag‘e in other state constitutions was viewed
as “advisory or hortatory,” California’s language, which includes article I,
section 26 (“The provisions of this Constitution are mandatory and
| prohibitory, unless by express words they are declared to be otherwise”),
demonstrates that, in this state, inalienable rights are concrete and
meaningful, and subject to judicial enforcement. (Id. at pp. 20-22.)° Thus,
“California courts have viewed [article I, sectioﬁ 1] from the outset as a

positive protection against interference with enumerated rights.” (Grodin,

* “Except for a 1972 amendment substituting the word people for the
original men and adding privacy to the list of protected rights, this provision
remains as it was first adopted in 1849.” (Grodin, Massey & Cunningham,
The California State Constitution: A Reference Guide (1993) 38, emphasis
in original.)

> Indeed, despite their historical and philosophical roots in natural law
theory, “most [states] have assumed that the inalienable rights clauses have
some judicially enforceable content.” (Id. at p. 22.)
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Massey & Cunningham, The California State Constitution: A Reference
Guide at p. 38.)

The California Supreme Court took up this question shortly after the
adoption of the original 1849 Constitution. In Billings v. Hall (1857) 7 Cal.
1, the dissenting justice viewed the language of article 1, section 1 as a mere
“truism,” rather than a limitation upon the power of government. (Id. at
p- l9~.(di‘s. opn. of Terry, J.).) The two justices forming the majority,
however, each adamantly interpreted the section as providing important and

enforceable protection:

[The section is] one of those fundamental principles of
enlightened government, without a rigorous observance of
“which there could be neither liberty nor safety to the citizen.

(Id. at p. 6 (Murray, C.J.).)

[FJor the Constitution to declare a right inalienable, and at
the same time leave the Legislature unlimited power over it,
would be a contradiction in terms, an idle provision, proving
that a Constitution was a mere parchment barrier, insufficient
to protect the citizen, delusive and visionary, and the
practical result of which would be to destroy, not conserve,
the rights it vainly presumed to protect.6

S In essence, Proposition 8 attempts to give the popular majority virtually
“unlimited power” to “destroy, not conserve” the inalienable rights of others
through an exercise of the initiative power, which is an extension of
legislative authority. (See, e.g., Marine Forests Society v. California
Coastal Comm’n (2005) 36 Cal.4th 1, 35 [electorate acts in legislative
capacity when exercising the initiative power].)

s£-2627791



- (Billings, supra, 7 Cal. at p. 17 (conc. opn. of Burnett, J.), emphasis added.)
(See also City and County of San Francisco v. Farrell (1982) 32 Cal.3d 47,
54 [“In construing the words of a . . . constitutional provision, . . . an
interpretation which would render terms surplusage should be avoided, and
every word should be given some significance, leaving no part useless or
devoid of meaning”].)

Since that time, the Court has continued to strike down laws that
unconstitutionally infringed upon article I, section 1 rights. (See, €.g.,
Gibbs v. Tally (1901) 133 Cal. 373, 377 [statutory restrictions on freedom
to contract “clearly contravene|] the provisions of section 1 bf article I”’];
Stimson Mill Co. v. Braun (1902) 136 Cal. 122, 125 [constitutional
provision respecting mechanics’ liens was subordinate to article I, section 1
declaration that “all men have the inalienable right of ‘acquiring, possessing
and pfotecting property’”’]; Conservatorship of Valerie N. (1985) 40 Cal.3d
143, 163 [liberty interest under article I, section 1 protects “the right of |
every citizen to have the personal liberty to develop, whether by education,
training, labor, or simply fortuity, to his or her maximum economic,
intellectual, and social level™].)

B. The Right To Marry Is An Inalienable Right.

This Court recently reiterated that the right to marry is “one of the

basic, inalienable civil rights guaranteed to an individual by the California
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Constitution.” (In re Marriage Cases, supra, 43 Cal.4th at p. 781, emphasis
added.) “[T]he right to marry is an integral component of an individual’s
interest in personal autonomy protected by therp‘rivacy provision of article I,
section 1, and of the /iberty interest protected by the due process clause of
article I, section 7...” (Id. at p. 818, emphasis in original.)’

In so doing, the Court gave meaning to the inalienability of the
fundamental right to marry, as a right that stands beyond the reach of
governmental interference:

In recognizing [that the right to marry is] “a fundamental
right of free men [and women],” [citation omitted] the
governing California cases establish that this right embodies
fundamental interests of an individual that are protected
from abrogation or elimination by the state...[I]t is
apparent under the California Constitution that the right to
marry — like the right to establish a home and raise children —
has independent substantive content, and cannot properly
be understood as simply the right to enter into such a
relationship if (but only if) the Legislature chooses to

" establish and retain it.

7 (See also Laurence H. Tribe, Lawrence v. Texas: The ‘Fundamental
Right’ That Dare Not Speak Its Name (2004) 117 Harv. L.Rev. 1893, 1922
[intimate relationships “occupy a fundamental place in our lives, in the
ways we express ourselves and — especially but not exclusively in the case
of lasting relationships — in the ways we learn from one another and reshape
the ideas and values with which we entered into those relationships”);
Kenneth L. Karst, The Freedom of Intimate Association (1980) 89 Yale L.J.
624, 636 [intimate associations are central to an individual’s identity
because of their expressive qualities; “An intimate association may
influence a person’s self-definition not only by what it says to him but also
by what it says (or what he thinks it says) to others”].)
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(Inre Marriage Cases, supra, 43 Cal.4th at p. 818, bold emphasis added.)

[T]he right to marry is not properly viewed as simply a -
benefit or privilege that a government may establish or
abolish as it sees fit, but rather that the right constitutes a
basic civil or human right of all people.

(Id. at p. 818, fn. 41, bold emphasis added.)

[T}he constitutionally based right to marry properly must be
understood to encompass the core set of basic substantive
legal rights and attributes traditionally associated with
marriage that are so integral to an individual’s liberty and
personal autonomy that they may not be eliminated or
abrogated by the Legislature or by the electorate through
the statutory initiative process.

({/d. at p. 781, bold emphasis added.)

[T}he fundamental rights embodied within that
Constitution for the protection of all persons represent
restraints that the people themselves have imposed upon
the statutory enactments that may be adopted either by
their elected representatives or by the voters through the
initiative process. |

(Id. at p. 852, bold emphasis added.) -
Thus, Propositidn 8 purports to take away a right that has been

identified as so fundamental that it is “protected from abrogation or

% The reference in this quotation as well as the next to “statutory”
enactments reflects the particular context of In re Marriage Cases, which
examined the constitutionality of two statutes, one of which was enacted by
voter initiative. As such, they should not be read as indicating a meaningful
distinction regarding constitutional initiatives. More importantly, if the
fundamental right to marry is “protected from abrogation or elimination by
the state,” then by definition it is protected from abrogation by

Footnote continues on following page
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- elimination by the state.” It may well be that violation of this principle, by
itself, breaches the boundaries of a constitutional “amendment.” The Court
need hot decide that quéstion, however, for-Proposition 8 makes additional
serious intrusions vinto core constitutional structure.

II.  PROPOSITION 8 UNDERMINES THE
CONSTITUTIONAL PRINCIPLE OF EQUALITY.

Aé a constitutional concept, equality is not merely a minimum
guarantee of the equal protection clause. Rather, it is an “infofming
principle” that permeates the Constitution. (Kenneth L. Karst, The Supreme
Court 1976 T erm Foreword: Equal Citizenship Under the Fourteenth
Amendment (1977) 91 Harv. L.Rev. 1, 40, 42.) “The most fundamental
interest of all [is] the interest in being treated by the organized society as a
respected and participating member.” (Molar v. Gates (1979) 98
Cal.App.3d 1, 16; quoting Karst, 91 HarV. L.Rev. at p. 33.) The idéals of
equality and freedom are"‘[f]undamental to all forms of democracy” and
“key words for defining democracy in bofh the ancient and modern worlds.”

(Maureen B. Cavanaugh, Democracy, Equality, and Taxes (2003) 54 Ala.

Footnote continued from previous page.

constitutional voter initiative, which is an exercise of state legislative
power.
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L.Rev. 415, 443.)° “Democracy has its own internal morality, based on the
dignity and equality of all human beings . . . Above all, democracy cannot
exist without the protection of individual human rights — rights so essential
that they must be insulated from the power of the majority.” (Aharon
Barak, The Supreme Court 2001 Term Foreword: A Judge on Judging:
The Role of a Supreme Court in a Democracy (2002) 116 Harv. L.Rev. 16,
39.)

The equality principle is a pervasive value woven throﬁghout the
state Constitution, extending far beyond the equal pfotection clause of

article I, section 7(a). It is first set forth in the opehing words of the

? Citing Aristotle, Professor Cavanaugh explains that “freedom and
equality are inherent in democracy . . . ‘The fundamental idea underlying a
democratic form of government is freedom . . . . Freedom means one
thing, to rule and be ruled in turn. For this is democratic justice, for there to
be an equal share according to number, not according to worth (no citizen
being better than any other).”” (Id., 54 Ala. L.Rev. at p. 444, quoting
Aristotle, The Politics (T.E. Page et al. eds., H. Rackham trans., G.P.
Putnam’s Sons 1932) pp. 489-491.)

Abolitionist Charles Sumner has been credited with the first known use in
English of the phrase “equality before the law.” In an 1849 oral argument
before the Massachusetts Supreme Court, Sumner traced the origins of the
equality principle through Herodotus, Seneca, Milton, Diderot, and
Rousseau, and into the French Revolutionary Constitution of 1791, the first
occasion in which equality of rights was made a legal consequence of being
“created equal.” (John P. Frank & Robert F. Munro, The Original
Understanding of ‘Equal Protection of the Laws’ in One Hundred Years of
the Fourteenth Amendment: Implications for the Future (Jules B. Gerard
ed., 1973) 49, 61-65.)
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Constitution, that “A4ll people are by nature free and independent, and have

0 . . . . .
and is echoed in numerous provisions of the article I

31

inalienable rights,
Declaration of Rights and beyond, including:

e Article I, section 2: “Every person may freely speak,
write and publish his or her sentiments on all
subjects . . ..”

e Article I, section 4: “Free exercise and enjoyment of
religion without discrimination or preference are
guaranteed. . . . A person is not incompetent to be a
witness or juror because of his or her opinions on
religious beliefs.” '

o Article I, section 6: “Slavery is prohibited. Involuntary
servitude is prohibited except to punish crime.”

e Article I, section 7: “(b) A citizen or class of citizens may
not be granted privileges or immunities not granted on the
same terms to all citizens. . . .”

e Article I, section 8: “A person may not be disqualified
from entering or pursuing a business, profession,
vocation, or employment because of sex, race, creed,
color, or national or ethnic origin.”

e Article I, section 20: “Noncitizens have the same property
rights as citizens.” '

e Article I, section 22: “The right to vote or hold office
may not be conditioned by a property qualification.”

o Article I, section 31: “(a) The State shall not discriminate
against, or grant preferential treatment to, any individual
or group on the basis of race, sex, color, ethnicity, or
national origin in the operation of public employment,
public education, or public contracting.”

10 (Cal. Const., art. I, § 1, emphasis added.)
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e Article IV, section 16: “(a) All laws of a general nature
have uniform operation.”!!

In the 1879 Constitutional Convention, the dele_gates underscored the
centrality of the equality principle, defeating a proposal to eliminate
article I, section 11 (“all laws of a general nature shall have a uniform
operation”):

[1)t is a fundamental principle in our government that no law
shall be passed which affects one person and not the balance
of the community. That is the principle, as I understand it,
that saves all our personal rights. That you shall not make a
law that shall apply to me and not to the whole community;
that you shall not tax my property and not the property of -
others equally; that the Legislature has no right to pass laws
affecting a portion of the community and not the balance. I
know that there has been some little difficulty in the Courts to
construe that section correctly, but I think there would be no
safeguard to general personal liberty or personal rights in a
Constitution that did not have some provision of that kind in
it. ... Our liberty depends upon the proposition that the
-Legislature shall not pass a law that will operate upon me
personally and allow you to escape.'

1" See also Article I, section 24: “This declaration of rights may not be
construed to impair or deny others retained by the people.”; Article 1X,
section 9. [The University of California] “(f) . . . . The university shall be
entirely independent of all political or sectarian influence and kept free
therefrom in the appointment of its regents and in the administration of its
affairs, and no person shall be debarred admission to any department of the
university on account of race, religion, ethnic heritage, or sex;” and Article
XIII, section 1. “(a) All property is taxable and shall be assessed at the
same percentage of fair market value . . .”

2 (EB. Willis & P K. Stockton, Debates and Proceedings of the
Constitutional Convention of the State of California Convened at the City
Footnote continues on following page
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From early on in the state’s history, the California Supreme Court
interpreted various constitutional provisions as embodying this equality
principle. (See, e.g., People ex rel. Smith v. Judge of-Twerth Dist. (1861)
17 Cal. 547, 555 [construing article I, section 11 (“All laws of a general
nature shall have a uniform operation”) and explaining: “[T]o constitute
partiality and the invidious discrimination against which the Constitution
aims, the denial to another of what is given to one must be made upon
sﬁbstantially the same facts . . . ’1; City of Pasadena v. Stimson (1891) 91
Cal. 238, 249-252 [article I, section 2 and article IV, section 25 are sources
of the principle that “although a law is general and constitutional when it
applies equally to all persons embraced in a class founded upon some
natural or intrinsic or constitutional distinction, it is not general or
constitutional if it confers particular privileges or imposes peculiar
disabilities or burdensome conditions, in the exercise of a common right,
upon a class of persons arbitrarily selected. from the general body of thosé
who stand in precisely the same relation to the subject of the law™];

People v. Dawson (1930) 210 Cal. 366, 369-370 [same}];, County of Los

Angeles v. S. Cal. Tel. Co. (1948) 32 Cal.2d 378, 388-389 [test for

Footnote continued from previous page.

of Sacramento, Saturday, September 28, 1878 (1880) p. 264 (statement of
Mr. McFarland), emphasis added.)
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determining validity of a statute under California constitutional prohibitions
against special legislation — article I, sections 11 and 21, and article IV,
section 25, subdivisions 19 and 33 — is “substantially the same” as the test
under federal equal protection clause].)"

Although thé formal equal protection clause now in article I, section
7(a) did not enter the Constitution until 1974, courts historically interpreted
other provisions as providing its guarantee of equal treatment.'* (See, e.g.,

Serrano v. Priest (1976) 18 Cal.3d 728, 776 [former article I, sections 11

" The fact that our state’s history has been marked by dark episodes in
which Californians have been subject to governmental discrimination
highlights rather than detracts from the importance of the equality principle
as an enforceable constitutional concept: “Courts ... do not sit or act in a
social vacuum... [H]istory makes clear that constitutional principles of
equality, like constitutional principles of liberty, property, and due process,
evolve over time; what once was a “natural” and “self-evident” ordering
later comes to be seen as an artificial and invidious constraint on human
potential and freedom.” (City of Cleburne v. Cleburne Living Center
(1985) 473 U.S. 432, 466 (conc. & dis. opn. of Marshall, J.).)

"* With regard to the equal protection clause, the California Constitution
Revision Commission (“CCRC”) cited article I, sections 11 and 21, and
article IV, section 16 as the predecessors of what would become article I,
section 7. (Cal. Constitution Revision Comm’n, Article I Declaration of
Rights Background Study 2 (1969), pp. 6-7.) It stated that these provisions
are “inextricably entwined,” (id. at p. 8), and address what are “essentially
‘equal protection’ problems.” (Id. at p. 6.) The purpose of the new article 1,
section 7 was to consolidate these provisions, which were previously
“separately placed throughout the Constitution,” (id. at p. 16), and to clarify
the phrasing of these provisions, which the CCRC described as
“misleading” because “[t}he total effect of the three provisions is to prohibit
arbitrary classification of any entity or individual.” (Id. at p. 17.)
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and 21 “commonly known as the equal protection of the laws provisions of
our state Constitution,” now embodied in article I, section 71; Sail’er Inn,
Inc. v. Kirby (1971) 5 Cal.3d 1, 15 & fn.13 [article I, sections 11 and 12 are
sources of the California test for equal protection]; Dep 't of Menta[
Hygiene v. Kirchner (1965) 62 Cal.2d 586, 588 [article I, sections 11 and 21
“generally thought in California to be substantially the equivalent of the
equal protection clause of the Fourteenth Amendment to the United States
Constitution].) | |
This Court also recognized that the equality principle is incorporated
into fundamental rights themselves, separate and apart from guarantees
provided by the equal protection clause: “One of the core elements of the
right to establish an officially recognized family that is embodied in the
California constitutional right to marry is a couple’s right to have their
family relationship accorded dignity and respect equal to that accorded
other officially recognized families.” (In re Marriage Cases, supra, 43

Cal.4th at pp. 782-783.)"

1> Indeed, there are many illustrations of the fact that the equality principle
permeates the Constitution, and is not cabined in the equal protection clause
alone. (See, e.g., Ex Parte Jentzsch (1896) 112 Cal. 468, 471 [constitution
“guarantees to all equal liberty of religion and conscience™}; Wollam v. City
of Palm Springs (1963) 59 Cal.2d 276, 294 [“It is fundamental that the
basic right of free speech guaranteed by the Constitution belongs equally to
everyone”] (dis. opn. of McComb, 1.); cf. Church of the Lukumi v. City of
Haileah (1993) 508 U.S. 520, 542 [“The Free Exercise Clause “protect[s]
Footnote continues on following page
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Proposition 8 fundamentally alters the California Constitution by
reneging on this most basic textual and structural governmental
commitment — the underlying principle of equality. Proposition 8 invited
electors to create an exception to the équality principle, and to do so
through a simple majority vote. If upheld, Proposition 8 would change the
very structure of the equality principle itself; for a cpnstitutional
“guarantee” of equality, subject to exceptions dictated by the majority, is
simply no guarantee at all.

III. PROPOSITION 8 OVERRIDES CALIFORNIA’S
CONSTITUTIONAL STRUCTURE, WHICH
- ENTRUSTS COURTS WITH ENSURING THAT THE
FUNDAMENTAL CIVIL RIGHTS OF HISTORICALLY
OPPRESSED MINORITIES ARE PROTECTED
AGAINST MAJORITARIAN PREJUDICE.

A. The Constitution Vests the Judiciary With The
Duty and Responsibility to Enforce The Equality
Guarantee.

The ultimate enforcement of the cornerstone equality principle has

been entrusted to the judiciary, whose role is to test enactments against

Footnote continued from previous page.

religious observers against unequal treatment”]; Reynolds v. Sims (1964)
377 U.S. 533, 560-561 [“fundamental principle of representative
government in this country is one of equal representation for equal numbers
of people, without regard to race, sex, economic status, or place of
residence within a State”]. See also Melissa Saunders, Equal Protection,
Class Legislation, and Color Blindness (1997) 96 Mich. L.Rev. 245
[tracing the historic roots of the equality principle, predating the federal
equal protection clause].)
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consti_tutional requirements by applying the legal standards that animate the
equality guarantee.'®

The judiciary’s central role in preserving basic rights against
~ arbitrary majoritarian rule is firmly embedded in the California
Constitution’s recognition of the three separate branches of government:

The separation of powers doctrine articulates a basic
philosophy of our constitutional system of government; it
establishes a system of checks and balances to protect any
one branch against the overreaching of any other branch.
(See Cal. Const., arts. IV, V and VI; The Federalist, Nos. 47,
48 (1788).) Of such protections, probably the most
fundamental lies in the power of the courts to test legislative
and executive acts by the light of constitutional mandate and
in particular to preserve constitutional rights, whether of
individual or minority, from obliteration by the majority ...
Because of its independence and long tenure, the judiciary
probably can exert a more enduring and equitable influence
in safeguarding fundamental constitutional rights than the
other two branches of government, which remain subject to
the will of a contemporaneous and fluid majority.

(Bixby, supra, 4 Cal.3d at p. 141, internal citations omitted, emphasis

added.)” (See also United States Steel Corp. v. Public Utilities Com.

' In the words of Justice Cardozo, “The great ideals of liberty and equality
are preserved against the assaults of opportunism, the expediency of the
passing hour, the erosion of small encroachments, the scorn and derision of
those who have no patience with general principles, by enshrining them in
constitutions, and consecrating to the task of their protection a body of
defenders.” (Benjamin N. Cardozo, The Nature of the Judicial Process
(1921) pp. 92-93.)

17" «[The separation of powers] doctrine unquestionably places limits upon

the actions of each branch with respect to the other branches,’”” and the
Footnote continues on following page
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(1981) 29 Cal.3d 603, 611-612 [“The constitutional bedrock upon which all
equal protection analysis rests is composed of the insistence upon a ...
relationship between selected legislative ends and the means chosen to
further or achieve them™}.)

Invoking Justice Jackson’s canonical words, this Court recently
acknowledged that our governmental system places certain inalienable
rights “beyond the reach of majorities” and entrusts fo the courts the
ultimate authority to interpret and enforce those righté:

The very purpose of a Bill of Rights was to withdraw certain

subjects from the vicissitudes of political controversy, to

place them beyond the reach of majorities and officials and to

establish them as legal principles to be applied by the courts.

One’s right to life, liberty, and property, to free speech, a free

press, freedom of worship and assembly, and other

fundamental rights may not be submitted to vote, they depend
on the outcome of no elections. ’

Footnote continued from previous page.

electorate, through the initiative power, may not exercise its legislative
authority “in a manner that would ‘defeat’ or ‘materially impair’ a court’s
exercise of its constitutional power or the fulfillment of its constitutional
function.”” (Marine Forests Society, supra, 36 Cal.4th at pp. 25, 44
[quoting from Superior Court v. County of Mendocino (1996) 13 Cal.4th
45, 53, 58-59].) (See also Lockyer v. City and County of San Francisco
(2004) 33 Cal.4th 1055, 1092-1093 [“[T]he determination whether a statute
is unconstitutional and need not be obeyed is an exercise of judicial power
and thus is reserved to those officials or entities that have been granted such
power by the California Constitution”]; Id. at p. 704 [referring to courts’
role as “‘ultimate interpreter of the Constitution’”] (conc. & dis. opn. of
Werdegar, J.); Raven, supra, 52 Cal.3d at pp. 354-355 [“The judiciary, from
the very nature of its powers and means given it by the Constitution, must
possess the right to construe the Constitution in the last resort . . . .”].)
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(In re Marriage Cases, supra, 43 Cal.4th at p. 852 [quoting West Virginia
State Bd. of Education v. Barnette (1943) 319 U.S. 624, 638, emphasis
added]; see also Lucas v. Forty-Fourth Gen. Assem. of State of Colo. (1964)
377 U.S. 713, 736 [same].)

The guarantee against divesting a group of its civil rights by the
majority is a bedrock constitutional concept. It is “too clear for argument
that constitutional law is not a matter of majority vote. Indeed, the entire
philosophy of the Fourteenth Amendment teaches that it is personal rights
which are to be protected against the will of the majority.” (Id. atp. 737,
fn. 30 [quoting Lisco v. Love (D.Colo. 1963) 219 F. Supp. 922, 944 (dis.
opn. of Doyle, I.)}.) Thus, judicial review accomplishes one of the basic
purposes of the Constitution — to “protect minorities from the occasional
tyranny of majorities. No plebiscite can legalize an unjust discrimination.”

(Hallv. St. Helena Parish School Bd. (E.D. La. 1961) 197 F. Supp. 649,
659, affd., 368 U.S. 515 [quoted in part in Lucas, supra, 377 U.S. at p. 736,
~ fn. 29, emphasis added]; cf. Plyler v. Doe (1982) 457 U.S. 202, 216 [“The
Equal Protection Clause was intended as a restriction on state legislative
action inconsistent with elemental constitutional premises”].)

Our constitutional form of government has long employed judicial
deliberation as a brake or check on unjustified exercises of democratic

power over protected rights:
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[TThe limitations imposed by our constitutional law upon the
action of the governments, both State and national, are
essential to the preservation of public and private rights,
notwithstanding the representative character of our political

~ Institutions. The enforcement of these limitations by judicial
process is the device of self-governing communities to protect
the rights of individuals and minorities, as well against the
power of numbers, as against the violence of public agents
transcending the limits of lawful authority, even when acting
in the name and wielding the force of the government.

(Hurtado v. California (1884) 110 U.S. 516, 536, emphasis added.) (See
also Laurence H. Tribe, American Constitutional Law (3d ed. 2000) p. 306:
“I[T]he judiciary plays a vital, and wholly legitimate, role in ensuring that
the political branches — subject as they are to the vicissitudes of the
moment — do not violate the fundamental liberties of the disfavored,
unpopular, or less powerful members of our society. In the words of one
scholar, ‘the people did not establish primarily a utility-maximizing

293

constitution, but rather a tyranny-minimizing one.”” [quoting Rebecca J.
Brown, Accountability, Liberty, and the Constitution (1998) 98 Colum.
L.Rev. 531, 570].)

With respect to protection of the fundamental rights of vulnerable
minorities, the judiciary’s role is specific and legally prescribed. The
judiciary is tasked with testing laws against the equality guarantee, without

deference to the enacting body, by “adopt[ing] ‘an attitude of active and

critical analysis, [and] subjecting the classifications to strict scrutiny.”” (In
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re Marriage Cases, supra, 43 Cal.4th at p. 832, quoting Hernandez v. City
of Hanford (2007) 41 Cal.4th 279, 298-299.)

The reason} the law requires courts to perform this evaluation with
“great care and with considerable skepticism” is because the characteristics
of a suspect class “frequently [have] been the basis for biased and
impropetly stereotypical treatment [] fhat generally bears no relation to an
individual’s ability to perform or contribﬁte to society.” (Id. at p. 844.)

- Thus, without the bulwark of this quintessentially judicial analysis, a
“whole class [may be] relegated to an inferior legal status without regard to
the capabilities or characteristics of its individual members.” (Sail’er Inn v.
Kirby (1971) 5 Cal.3d 1, 18.) (See also Romer v. Evans (1996) 517 U.S.
620, 635 [voter referendum amending state Constitution té require unequal
treatment of gay individuals improperly “deem[ed] a class of persons a
stranger to its laws”].)

By applying a searching judicial inquiry, courts are able to “smoke
out” “illegitimate notions,” and separate them from constitutionally
appropriate decision-making. (City of Rickmond v. Croson (1989) 488 U.S.
469, 493 (plur. opn. of O’Connor, J.).) This method of “approaching
certain classifications skeptically, with judgment suspended until the facts

are in and the evidence considered... does not allow courts to second-guess

reasoned legislative or professional judgments... but it does seek to assure
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that the hostility or thoughtlessness with which there is reason to be

5318

concerned has not carried the day.””” (City of Cleburne v. Cleburne Living

Center (1985) 473 U.S. 432, 471-472 (1985) (conc. & dis. opn. of Marshall,
J.).) (See also Romer, supra, 517 U.S. at pp. 632-633 [court’.s role is to
“insist on knowing the relation between the classification addpted and the
object to be attained,” for it is the “search for the link between classiﬁcétion
and objective [that] gives substance to the Eqﬁal Protection Clause™].)-

The judiciél branch has unique institutional competence to perform
this function, because the judiciary is insulated from the compromise and
partisanéhip inherent in the political branches of government:

Whether state or federal, elected or appointed, judges
perform a function fundamentally different from that of the
people’s elected representatives. Legislative and executive
officials act on behalf of the voters who placed them in
office; “judges represent the Law.” ... Unlike their
counterparts in the political branches, judges are expected to
refrain from catering to particular constituencies or
committing themselves on controversial issues in advance of
adversarial presentation. Their mission is to decide
“individual cases and controversies” on individual records,
... neutrally applying legal principles, and, when necessary,
“standing up to what is generally supreme in a democracy:

' Thus, in applying the strict scrutiny test, the court is not substituting its
own views that “public policy or the public interest would be served

better. . . .” For the question of whether laws violate the equality principle
““‘is not a matter of social policy but of constitutional interpretation.”” (In
re Marriage Cases, supra, 43 Cal.4th at pp. 849-850, quoting Lewis v.
Harris (2006) 188 N.J. 415, 474 [908 A.2d 196] (conc. & dis. opn. of

Poritz, C.J.).)
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the popular will,” Scalia, The Rule of Law as a Law of Rules,
56 U. Chi. L. Rev. 1175, 1180 (1989).

A judiciary capable of performing this function, owing
fidelity to no person or party, is a “longstanding Anglo-
American tradition,” [citation omitted] an essential bulwark
of constitutional government, a constant guardian of the rule
of law.

(Republican Party v. White (2002) 536 U.S. 765, 803-804 (dis. opn. of
Ginsburg, J.), citations omitted.)

Proposition 8 constitutes an unprecedented diminishment of this
critical judicial funcﬁon, a responsibility that is at its height when a suspect
classification is at issue. This Court exercised this core responsibility in /n
Re Marriage Cases to test legislative actions against the equal protection
guarantee by carefully scrutinizing the laws, and determining whether they
were supported by compelling need. But Proposition 8 subsequently
presented the electorate with the opportunity to “vote” on the entitlement of
historically stigmatized Californians to a fundamental human right. In
effect, Proposition 8 invited voters to decide that certain protected
individuals are no longer entitled to equality, and to make that decision in
an environment that was polluted with the kind of “hostility or
thoughtlessness™ that courts are tasked with preventing through the bulwark
of constitutional review.

Thus, Proposition 8 stands for the revolutionary concept that the

initiative process may be used to nullify the historical judicial function of
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ensuring that members of the most vulnerable groups are protected against
the prejudices of the majority.
B. The California Supreme Court Repeatedly Has
Exercised Its Core Judicial Function To Protect

Vulnerable Minorities, A Function That Would Be
Defeated If Proposition 8 Were Permitted To Stand.

Last year the Court was called upon to exercise its uniquely judicial
duty to analyze whether the laws of the State constitutionally coﬁld exclude
a historically s‘tigmatizéd minority from the right to marry someone of the
same sex. (In re Marriage Cases, supra, 43 Cal.4th 757.) The resulting
decision is only the most recent vin a historic line of cases in which the Court
discharged “its gravest and most important responsibility under our
constitutional form of govefnment.” (Id. at pp. 859-860 (conc.i opn. of
Kennard, J.).)

In each instance, against a backdrop of significant controversy, the
Caljfornia Supreme Court “adopted an attitude of active and critical
analysis,” and exercised its uniquely judjcial responsibility to search for the
link between a suspect classification and proffered legal objectives.
Through this process, the Court tested suspect legislation against the
requirements of the equal protection clause to enforce the constitutional

guarantee of equal treatment under the law.

26
s£-2627791



1. Perez v. Sharp (1948) 32 Cal.2d 711

Perez challenged the constitutipnality of California’s anti-
miscegenation statute, which provided that “no license may be issued
authorizing the marriage of a white person With a Negro, mulatto,
Mongolian or member of the Malay race.” (Perez v. Sharp (1948) 32
Cal.2d 711, 712.) The Court’s role was to determine whether the law was
“directed at a social evil and empldy[ed] a reasonable means to prevent tﬁat
evil,” or whether the law was “discriminatory and irrational.” (Id. at
p. 713.) Amoﬁg the justifications put forward and analyzed at length by the
Court were concerns that: certain races were more prone than Caucasians
to diseases such as tuberculosis (z'd. at p. 718); the amalgamation of races is
unnatural (id. at p. 720); the progeny of mixed-race marriages are sickly,
effeminate, inferior, and likely to be a burden on the community (id. at
pp. 720, 724); certain races are physically, mentally, or socially inferior (id.
at pp. 722-724, 727); pérsons wishing to marry in contravention of racial
barriers céme frorﬁ the “dregs of society” (id. at p. 724); and the prevention
of interracial marriage through the law would diminish racial tension in
society and prevent the birth of children who might become social

problems. (/d. at pp. 724-725; see also pp. 756-760 (dis. opn. of Shenk,

1))
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After addressing and analyzing each of the proffered reasons for the
legislation, the majority of the Perez Court concluded that the law
““impair[ed] the right of individuals to marry on the basis of race alone and
by arbitrarily and unreasonably discriminating against certain racial
groups.” (Id. at pp. 731-732.) The Court took the opportunity to identify
the “circular reasoning” in popular attitudes that leads to racial prejudice:

“For many years pfogress was slow in the dissipation of the
insecurity that haunts racial minorities, for there are many

- who believe that their own security depends on its
maintenance. -Out of earnest belief, or out of irrational fears,
they reason in a circle that such minorities are inferior in

health, intelligence, and culture, and that this inferiority
proves the need of the barriers of race prejudice.

(Id. at p. 727, emphasis added.) The United States Supreme Court did not
declare anti-misceg'enation laws unconstitutional until nearly 20 years later
in Loving v. Virginia (1967) 388 U.S. 1, at which point there were still 16
states that prohibited and punished marriages on the basis of racial
classifications. (/d. at p 6.)

2. Fujii v. California (1952) 38 Cal.2d 718

The California Alien Land Law essentially prohibited all aliens who
were “ineligible for citizenship” from owning land, and provided that
property purchased in violation of the law would escheat to the State of
California. (Fujii v. California (1952) 38 Cal.2d 718, 720 & fn.1.) Atthe

time of the decision, by virtue of the then-current federal immigration laws,
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the California Alien Land Law could only operate against people of
Japanese descent,.as well as a few other California residents of other races
similarly prohibited from naturalizing. (/d. at pp. 729, 734.) Thus, as noted
by the Court, although the statutory language classified persons on the basis
of eligibility for citizenship, in reality the law classified persons on the basis
of race or nationality. (Id. at p. 729.) Plaintiff Sei Fujii challenged the law
as racially discriminatory against aliens in both purpo.se and effect. (Id. at
p. 725.)

In defense of the statute’s constitutionality, the State asserted that the
purpose otl~ the alien land law was to “restrict the use and ownership of land
to persons who are loyal and have an interest in the lwellfare of the state.” |
(]d. a;t p. 732.)" The Court examined the proffered purpose against the
backdrop of the law’s enactment. Voter pamphlets described the law’s
“primary purpose” as “prohibit[ing] Orientals who cannot become

| Arhericans from controlling our rich agricultural lands,”rand urged that

“Orientals, largely Japanese, are fast securing control of the richest

" This contention echoed arguments successfully made to the United States
Supreme Court, which previously had upheld the Washington state alien
land law, reasoning that “obviously” one who could not become a citizen
“lacks an interest in, and the power to effectually work for the welfare of,
the state.” (Terrace v. Thompson (1923) 263 U.S. 197, 220-221, citation
omitted.) Terrace also declaimed that “[t]he quality and allegiance of those
who own, occupy and use the farm lands within its borders are matters of
highest importance....” (Id. atp. 221.)
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irrigated lands in the state,” and thﬁt ‘control of these rich lands means in
time control of the products and control of the markets.”” (Id. at p. 735.)%

After analyzing the constitutional question presented, a majority of
the Court held that “[t]he only disqualification urggd against Sei Fujii is that
of race, but it may be said of him ... ‘[that nothing] in this record indicates,
and we cannot assume, that he came to America for any purpose different
from that which prompted millions of others to seek our shores — a chance
to make his home and work in a free country, governed by just laws, which
promise equal protection to all who abide by them.”” (Id. at pp. 733-734,
citation omitted.)

3. Sail’er Inn, Inc. v. Kirby (1971) 5 Cal.3d 1

The Sail’er Inn petitioners faced potential revocation of their on-sale
liquor licenses because they employed women bartenders in violation of a
statute prohibiting women frqm tending bar unless they were licensees,
wives of licensees, or sole sharcholders of a licensee corporation. (Sail’er
Inn, Inc., supra, 5 Cal.3d at p. 6.) The Attorney General proffered three
arguments to justify the statute’s facial discrimination on the basis of

gender. First, the State’s attorney suggested that “the Legislature may have

2 The 1952 F ujii decision was issued in the wake of World War II, and the
Japanese Internment. (See generally Yamamoto, Chon, Izumi, Kang & Wu,
Race, Rights and Reparation: Law and the Japanese American Internment

(2001).)
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‘concluded that a male bartender or owner must be present in a liquor
establishment to preserve order and protect patrons, a function [the
Attorney General] contends a Woﬁlan could not perform.” (Id. atp.9.)
Second, the State argued that the statute was “designed to protect women
since fewer women can be injured by inebriated customers if they are not
permitted to work behind a bar.” (Id.) Finally, the State offered that the
law was intended to prevent “improprieties and immoral acts.” (Id. at

p- 10.)

The Court ultimately struck down the exclusionary statute on
numerous grounds, including violation of the state and federal equal
protection guarantees. In conducting its equal protection analysis, the Court
held that women should be treated as a suspect class. (Id. at p. 17.) The
Court noted that “Women, like Negroes, aliens, and the poor have
historically labored under severe legal and social disabilities,” then
chronicled the historic supporting facts. (I/d. at pp. 19-20.) The Court
concluded that “Women must be permitted to take their chances along with
men when they are otherwise qualified and capable of meeting the
requirements of their employment.... Such tender and chivalrous concern
for the well-being of the female half of the adult population cannot be

translated into legal restrictions on employment opportunities for
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women. . . . The pedestal upon which women have been placed has all too
often, upon closer inspection, been revealed as a cage.” (Id. at pp. 10, 20.)

* * : * * | *

In each of the foregoing cases, the Supreme Court exercised its
“gravest and most important respo‘nsibility”'to test legislative enactments
against the requirements of the Constitution to enforce the equality
principle, and to ensure equal protection of the laws for all.?! In each case,
the Court carried out its responsibility against a societal backdrpp in which
the majority was hostile to the rights asserted by the protected group. In
each instance, it fell upon the Court to carry out its unique judicial function
to weigh the arguments, abide by governing legal standards, rather than
popular sentiment, and reach an ultimate decision as to whether the
enactments undermined the equality guarantee. For, as recently noted by a
legal scholar, “[u]npopular decisions are the price of constitutional

rights.”*

2! As is true of the In re Marriage Cases, each of the three decisions
represented an absolute and inviolate judicial determination as to the civil
rights of the affected individuals. (See McClung v. Employment
Development Dept. (2004) 34 Cal.4th 467, 474 [a judicial construction of a
statute or constitutional provision is an authoritative statement of what the
provision meant before as well as after the decision].)

2 (Kermit Roosevelt, California’s same-sex marriage case affects all of us,

Christian Science Monitor (Nov. 14, 2008), '

<http://www.csmonitor.com/2008/1114/p09s01-coop.html> [as of Jan. 13,
Footnote continues on following page

32
sf-2627791 :



i

The passage of years has borne out that each decision was legally,
morally, and socially just. Indeed, the concept of seeking justice under the
law rather than bending to then-prevailing societal mores is an inherent
basis for having a Constitution: “[T}he expansive and protective provisions
of our constitutions ... were drafted with the knowledge that ‘times can
blind us to certain truths and later generations can see that laws once

2

thought necessary and proper in fact serve only to oppress.”” (In re
Marriage Cases, supra, 43 Cal.4th at p. 854 [quoting Lawrence v. Texas
(2003) 539 U.S. 558, 579].)

In this context, it is unthinkable that a simple majority of voters
could enact “amendments” to our state Constitution through the initiative

process that would deny equal treatment and equal dignity under the law to

women and non-Whites by providing:

Footnote continued from previous page.

2009].) Professor Roosevelt notes that “what’s troubling for US citizens
[about Proposition 8] is the idea that an equality guarantee could not be
effectively enforced against the will of a majority. The point of such a
guarantee is precisely to protect minorities from discrimination at the hands
of a majority... It makes sense to require supermajority support [through
the revision process] to overrule a judicial decision that grants rights to a
minority. It shows that the judges were so out of step with society that they
were probably wrong. But a simple majority does not show that, and the
constitution would not afford meaningful protection if it could be overruled
at the will of the majority.” (Id.)
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e “No marriage between members of different races shall be
valid in the State of California;”

e “People of Japanese descent are prohibited from owning real
property in the State of California;” or

e “The Legislature may enact laws barring women from certain
occupations.”

Yet, Proposition 8 is no different from these, for it similarly purports to
deny equal treatment and equal dignity to historically stigmatized
Californians. The fact that the United States Constitution, as currently
construed, would presumably provide a backstop of prbtection against each
of these hypothesized measures would not lead this Court to conclude that,
but for that federal protection, these measures could become the law of this
state'merely by the endorsement of a majority of the state’s electorate.
Precisely the same must be said of Proposition 8: the constitutional |
legitimacy of the profound change it would work in the California
Constitution merely by the vote of a popular majority cannot be méasured
by speculation as to the fate of those changes as a matter of federal
constitutional law were they to be challenged in another forum.

C.  The Proposition 8 Election Infected The Decision-

Making Process With Stereotypes, Prejudice, and
Misinformation.

Through its application of established legal principles, this Court
concluded that sexual orientation is a characteristic that bears no relation to
a person’s ability to contribute to society, and is associated with a stigma of
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inferiority and second-class citizenship: “Outside of racial and religious
minorities, we can think of no group which has suffered such ‘pernicious
and sustained hostility’ [citation], and such ‘immediate and severe
opprobrium’ [citation] as homosexuals.” (Inre Marridgé Cases, supra, 43
»Cal.4th at p. 841, [quoting People v. Garcia (2000) 77 Cal.App.4th at

pp. 1276, 1279].) This Court specifically invoked its historic legacy Whenv it
held that “just as this court recognizéd in Perez that it was not
constitutionally permissible to continue to treat racial or ethnic minorities as
inferior..., and in Sail er Inn that it was not constitutionally acceptable to
treat women as less capable than and unequal to men..., we now similarly
recogniZe that an individual’s homosexual orientation is not a
constitutionally legitimate basis for withholding or restricting the
individual’s legal rights.” (In re Marriage Cases, supra, 43 Cal.4th at

pp- 822-823.)

Again, applying established equal protection jurisprudence, the Court
employed its rhost searching level of constitutional review, and required the
State to demonstrate that the distinctions drawn by the statutory scheme
were necessary to further a constitutionally compelling state interest. The
Court concluded that that burden had not been met, and that the statutory
scheme thus failed to comply with the constitutional guarantee of equal

protection. (Id. at pp. 847-857.)
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Proposition 8 eliminated this core judicial function of testing laws
for compliance with the equal protection guarantee, and instead invited
voters to decide whether gay Californians are entitled to a fundamental
human right. In that process, the electorate was exposed to (and gay
Californians were forced to endure) widespread prejudice, fear-mongering
and misinformation. For example, on “World News with Charles Gibson,”
broadcast nationally on the ABC television network, a Voiceovér stated
“Some evangelicals say this campaign is more important than the
presidential race. That if gay marriage is allowed to stand, it would force
churches to marry gays, force schools to teach gay marriage, and open the
door to pedophilia and. bestiality.” (Transcript, “World News with Charles
Gibson,” October 31, 2008; Attachment to Amici Curiae’s Brief,

Exhibit A.) This narration was followed by Ann Good of the Skyline
Westlean [sic] Church, who stated “A person could say, I’'m in love with
my dog, why should we not be married.” (Id.)

A New York Times article quoted Charles W. Colson, “an eminent
evangelical voice,” as claiming that “[t]his vote on whether we stop the gay-
marriage juggernaut in California is Armageddon... We lose this, we are
going to lose in a lot of other ways, including freedom of religion.” The
New York Times article goes on to state “In television advertisements,

rallies, highway billboards, sermons and phone banks, supporters of
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Proposition § are warning that if if does not pass, churches that refuse to
marry same-sex couples will be sued and lose their tax' exempt status.
Ministers will be jailed if they preach against homosexuality. Parents will
have no right to prevent their children from being taught in school about

"2 (Laurie Goodstein, A Line in the Sand for Same-Sex

same-sex marriage.
Marriage Foes, New York Times, (Oct. 27, 2008); this article is viewable at

<http://www.nytimes.com/2008/10/27/us/2 7right.html? r=2> [as of Jan. 15,

2009].)

2 1In fact, the “misleading claims about the current state of the law or about
what Proposition 8 will do” prompted a group of 59 California-based
constitutional law professors to draft a joint statement debunking the
unsupported assertions about the supposed legal effect of Proposition 8.
(This letter is viewable at
<http://www.noonprop8.com/downloads/MarriageStatement.Final.pdf> [as
of Jan. 13, 2009].)

Similarly, Morris Thurston, a BYU law professor and active member of the
Mormon Church, authored a “Commentary on the Document ‘Six
Consequences’ The Coalition (of churches and other organizations in
support of Proposition 8) Has Identified If Proposition 8 Fails.”

Mr. Thurston wrote that “[m]ost of the arguments contained in ‘Six
Consequences’ are either untrue or misleading. The following commentary
addresses those arguments and explains how they are based on
misinterpretations of law and fact. My intent is to be of service in helping
our Church avoid charges of using falsehoods to gain a political victory.
Relying on deceptive arguments is not only contrary to gospel principles,
but ultimately works against the very mission of the Church.” (This letter is
viewable at <http://www.noonprop8.com/downloads/Thurston-Memo.pdf>
[as of Jan. 13, 2009].)
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National radio broadcasting figure Michael Savage, whose
syndicated program reaches an estimated 8.25 million listeners per week,
referred to “children’s minds . . . being raped by the homosexual mafia,”
and compared the gay rights movement to the Nazi regime, gay marriage to
bestiality, and gay parenting to child abuse.”* (Summaries of “The Savage
Nation” broadcasts for June 16, 2008, and October 1 and 29, 2008; these
program excerpts are viewable at

<http ://mediamatters;or;q/items/printable/2008 10310015>;

<http://mediamatters.org/items/printable/200810030006> and

<http://mediamatters.org/items/printable/200806180005> [as of Jan. 15,

20091.)
The Economist quoted a speaker at a pro-Proposition & rally in Los
Angeles who informed the crowd that “gay marriage and tolerant school

lessons are little more than ‘a recruiting process for homosexual behavior.””

 «“The danger of direct democracy to minority groups is evidenced by the
need, twenty-five years into the modern gay rights movement, for scholars
and advocates to respond to ludicrous charges of child molestation and
bizarre sexual practices . . . offered by these measures’ proponents. On an
issue as important as the right to be free from discrimination, the debate
should be principled and based upon rational discussion of theories, data,
and facts propounded by reliable sources....All that is lacking is a sack of
stones for throwing.” (William E. Adams, Jr., Pre-Election Anti-Gay Ballot
Initiative Challenges. Issues of Electoral Fairness, Majoritarian Tyranny,
and Direct Democracy (1994) 55 Ohio St. L.J. 583, 627-628, citation
omitted.)
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(The Economist (U.S. Edition), “Showdown Proposition 8,” November 1,
2008; this article is viewable at

<http://www.economist.com/world/unitedstates/displayStory.cfm?story id=

12522924> [as of Jan. 15, 2009].)
Flyers distributed to California’s Chinese community stated “If
‘sexual orientation’ can be included as a civil liberty, then ‘male
'pedophilia’, ‘incest’, and ‘polygamy’ will certainly also seek to be
considered civil liberties in the future.” “Research indicates,” the flyer
declaimed, “that the probability that children will grow up to become
homosexuals is 4-10 times greater in homosexual households than in
normal households.” It stated that “legalization of same-sex marriage will
lead to more ‘adolescents eXperimenting with homosexuality and the
opposition to same-sex marriage is bound to be treated as ‘words of hatred’,
subject to prosecution.” (Flyer entitled “Save Marriage - Rescue Our
*Children, Please Vote Yes onv Proposition 8,” English Translation, and

certification of English translation, Attachment to Amici Curiae’s Brief,

Exhibit B.)*

» Tt is no response to say that the media also carried statements and
opinions against the passage of Proposition 8. The fact that the “public
debate” was widely informed by prejudiced and misleading claims speaks
directly to the stigma, “pernicious and sustained hostility” and “severe
opprobrium’ that a court is tasked with addressing through its judicial
function in assessing whether equal protection has been violated. The
Footnote continues on following page
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The prominence of such manifestly misleading sentiments in the
debate underscores the importaﬁce of the judiciary’s constitutionally
prescribed role of testjng laws against the requirement of equal protection;
indeed, the very purpose of Proposition 8 was to bypass that scrutiny by
eliminating the equality Vrequirement for a particular group. Proposition 8
goes beyond the mere denial of a fundamental right to a protected group. It
is a fundamental change to the principles and structure of the California
Constitution, in which the Court’s role as guardian of equality is
foundational.

If upheld, Proposition 8 could not be understood by this Court to
stand as a singular exception to an otherwise seamless web of protections
for historically stigmatized minorities. Bound as it would be to understand
Proposition 8 against the backdrop of equality principles informing this
Court’s jurisprudence, the Court instead would have to view Proposition 8
as precedent for depriving all historically stigmatized minorities, by simple

- amendment to the state’s constitution, of any of the basic rights provided to

Footnote continued from previous page.

untrue claims made in the Proposition 8 battle are no less offensive or
troubling than if an election were held in the wake of Perez to “preserve
traditional marriage” by preventing interracial marriages, and if supporters
of the initiative waged a campaign that claimed the offspring of interracial
marriages would be sickly and inferior, and that non-Caucasians were
scientifically proven to be more susceptible to certain diseases.
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the rest of society. It vwould thus create a rule of constitutional law that
would short-circuit the role of equal protection and its enforcement by the
courts, and remove the structural check on bias and stereotypes. This
radical concept shatters the boundaries of constitutional checks and
balances, and cannot be viewed as a mere “amendment” to the Constitution.

D. The Absence of A Deliberative Process Is Pecullarly
Harmful To Oppressed Minorities.

“The will of the people” takes on particular significance in the
context of Proposition 8. For, as illustrated above, when wielded to remove
basic human rights from an unpopular minority, majoritarian will violates
the constitutional structures that the people themselves created to guard
against such use of direct democracy. Such an exercise of voter power
finds no support in the history of the 1911 adoption of the California
initiative power. The initiative process was created as a means to break
through the dominance of the Southern Pacific Railroad, which at the time,
occupied every “nook and cranny” of California government. (Karl M.
Manheim and Edward P. Howard, Symposium on the Calz]‘ornia Initiative
Process: A Structural Theory of the Initiative Power in California (1998)
31 Loy. L.A. L.Rev. 1165, 1185-1188.)

The revision process offers the filter of representation, and an
important opportunity for mediating majority sentiment with judgments of

reasonability and fairness through debate and compromise. These aspects
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are missi_ng from unfiltered direct democracy. As noted by Professor
Derrick Bell, the deliberative process plays a particular_ly critical role with
respect to protecting minority rights:
[Antagonism toward minorities), if not curable, should at
least be contained by a judicial preference for the
representative mode of government, where its worst
tendencies toward prejudice will be chastened in legislative
debate anfi public scrutiny and diluted by political
compromise. :
(Derrick A. Bell, Jr., The Referendum: Democracy’s Barrier to Racial
Equality (1979) 54 Wash. L.Rev. 1, 29; see also Akhil R. Amar, Choosing
Representatives by Lottery Voting (1984) 93 Yale L.J. 1283, 1304
[“Because of the structure of legislatures, minorities command more respect
from majorities in a legislature than in the polity at large. Perhaps we
\ cénnot force white voters to listen to blacks in their neighborhoods, but
black legislators can interact with and influence their white colleagues™};
Julian Eule, Judicial Review of Direct Democracy (1990) 99 Yale L.J.
1503, 1555 [“Group representation ensures that diverse views are
continually expressed, increasing ‘the likelihood that politicai outcomes will
incorporaté some understanding of the perspectives of all those affected’”].)
Without the benefit of deliberation, minority rights are placed at

greater risk, which in turn, highlights the importance of the constitutional

limits enforced through judicial review:
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Where, however, the filtering system has been removed,
courts must play a larger role — not because direct democracy
is unconstitutional, nor because it frequently produces
legislation that we may find substantively displeasing or short
sighted, but because the judiciary stands alone in guarding
against the evils incident to transient, impassioned majorities
that the Constitution seeks to dissipate. Only when we
understand the contextual setting in which we ordinarily
visualize judicial review can we formulate a picture of it
when it is removed from its traditional context.

(Julian Eule, Judicial Review of Direct Democracy (1990) 99 Yale L.J.
1503, 1525.)

“IV.” PROPOSITION 8’S FUNDAMENTAL ALTERATION
OF THE PREEXISTING CONSTITUTIONAL
FRAMEWORK IS A REVISION, NOT AN
AMENDMENT.

* The constitutional requirement of revision is not a mere technicality,
nor is it “anti-democratic.” It expresses the people’s own insistence,
embodied in the most fundamental expression of popular will — the state’s
Constitution — upon a thoughtful and thorough decision-making process
when considering changes to the constitutional structure:

[T]he preclusion of constitutional revision by initiatives

-offers a powerful weapon to the courts to strike down
initiative measures that are too ambitious in proposing
constitutional change. The use of this weapon is hardly anti-
democratic... The adoption or revision of a constitution is
widely perceived and appreciated as a very solemn
expression of popular will. A commitment to the supremacy
of the will of the people, however, leaves room for the
imposition of procedural obstacles to insure that the people
carefully distinguish their will from their whim.
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(Gerald F. Uelman, Handling Hot Potatoes: Judicial Review of California
Inz'tiqtives After Senate v. Jones (2001) 41 Santa Clara L.Rev. 999, 1013.)
(See also McFadden, supra, 32 Cal.2d at p. 347 [*“The differehﬁation

: required [between ‘amend’ and ‘revise’] is not merely between two words;
more accurately it is between. two procedufes and betweén their respective
fields of application. . . . The people of this state have spoken; they made
it clear when they adopted article XVIII and made amendment relatively
simple but provided the formidable bulwark of a constitutional convention
as a protection against improvident or hasty (or any other) revision, that
they understood that there was a real difference between amendment and

revision].)*®

%% Tt is worth noting that article II, section 1(“All political power is inherent
in the people. Government is instituted for their protection, security, and
benefit, and they have the right to alter or reform it when the public good
may require.”) should not be read as a preference for extreme populism, but
rather as expressing the traditional American view that government derives
its power from the people.

Delegates to the 1879 Constitutional Convention confirmed this when they
rejected a more radically populist alternative proposed by Mr. Barbour in
favor of the current language. (E.B. Willis & P K. Stockton, Debates and
Proceedings of the Constitutional Convention of the State of California
Convened at the City of Sacramento, Saturday, September 28, 1878, at
p. 233.) In so doing, they noted: “This second section is a mere declaration
of principles of the American system of government...” (/d. at 233,
Statement of Mr. McFarland); “As I understand it, section two is simply a
declaration of certain original inherent powers of the people.” (Id. at 234,
Statement of Mr. Wilson); “That section, like section one, simply contains
Footnote continues on following page
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Although the power of the California initiative is undeniably
formidable,”’ it was expressly limited by the people themselves in the
California Constitution, and cannot be used to bring about “revisional
effect” that is “substantially beyond the system of checks and balances
which heretofore has characterized our governmental plan.” (McFadden,
supra, 32 Cal.2d at pp. 343, 345-346, 348 [also noting certain provisions
“would limit materially the funcﬁons of the courts of this state and Would
effect a substantial change in b%llance of governmental power”]; see also

Raven, supra, 52 Cal.3d at pp. 351-352 [provision vesting California

Footnote continued from previous page.

political sentiments that are contained in the Declaration of Independence,
and which are not disputed . . .” (Id., Statement of Mr. Van Dyke.)

T (See, e.g., Amador Valley, supra, 22 Cal.3d at p. 229 [finding
Proposition 13’s tax reform was an amendment, and not a revision to
California’s Constitution]; People v. Frierson (1979) 25 Cal.3d 142, 186-
187 [plurality opinion in context of individual criminal case arguing a
“technical defect” four years after passage of the initiative that reinstated
the death penalty, finding that the initiative was an amendment, and not a
revision, and noting the “broad powers of judicial review” retained by the
court to “safeguard against arbitrary or disproportionate treatment™].)

Unlike the initiative in Frierson, Proposition 8 does not simply limit an
important right (in this instance, the right to marry the person of one’s
choice) for everyone. What makes this initiative wholly unprecedented is
that it is targeted at divesting fundamental rights from members of a single
group — a group this Court has recognized as deserving of the highest level
of constitutional and judicial protection. Thus, Proposition 8 is akin to a
voter initiative that seeks to reinstate the death penalty, but only with
respect to one vulnerable group, €.g., African-Americans, or lesbians and
gay men.
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court’s judicial interpretive power regarding fundamental criminal rights in
the federal courts is a revision rather than an amendment, because “[i]n
essence and practical effect;” the shift of péwer is “devastating™].)

In finding that the provision at issue in Raven effected a revision,
rather than an amehdmenf of the Cohstitution, the Court paid particular
heed to the measure’s fundamental altering of Aistoric and unique judicial
Sfunction:

Proposition 115 . . . substantially alters the preexisting
constitutional scheme or framework heretofore extensively
and repeatedly used by courts in interpreting and enforcing
state constitutional protections. It directly contradicts the
well-established jurisprudential principle that, “The judiciary,
from the very nature of its powers and means given it by the
Constitution, must possess the right to construe the
Constitution in the last resort. . . .” (Nogues v. Douglass
(1858) 7 Cal. 65, 69-70; see also Marbury v. Madison (1803)
5 U.S. (1 Cranch) 137, 176) [interpreting and applying the
Constitution is “the very essence of judicial power”]; Marin
Water, etc. Co. v. Railroad Com. (1916) 171 Cal. 706, 711-
712.) In short, in the words of Amador, supra, this
“relatively simple enactment [accomplishes] . . . . such far
reaching changes in the nature of our basic governmental
plan as to amount to a revision . . .” (22 Cal.3d at 223; see
also Livermore v. Waite (1894) 102 Cal. 113, 118-119
[revisions involve changes in the “underlying principles” on
which the Constitution rests].)

(Raven, supra, 52 Cal.3d at pp. 354-355.) Proposition 8 likewise alters a
unique and historically sanctified judicial function by eviscerating the

Court’s role as the forum of last resort in adjudicating constitutional equal
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protection: rights, and in making sure that the equal protection guarantee
applies to all, and not just to some.
V. THE ATTORNEY GENERAL RAISES AN
INDEPENDENT AND ALTERNATIVE ROUTE TO

THE SAME RESULT: THAT PROPOSITION 8 MUST
BE INVALIDATED.

For the reasons set forth by amici, Proposition 8 so fundamentally
alters the basic governmental structure that it is a revision, and not an
amendment to the Constitution. In addition, amici curiae agree that the
Court could also determine that Proposition 8 must be invalidated as an
attempted amendment to the Constitution for the reasons set forth in the
Attorney General’s Brief at pp. 75-90.

CONCLUSION

Proposition 8 challenges somiething so deeply ingrained in the
California Constitution as to be unquestionable: that a simple majority
cannot eliminate basic human rights from the most vulnerable among us.

Under our Constitﬁtion, the judicial process is “the device of self-
governing communities to protect the rights of individuals and minorities,
as well against the power of numbers, as against the violence of public
agents transcending the limits of lawful authority, even when acting in the
name and wielding the force of the government.” (Hurtado, supra,

110 U.S. at p. 536.)
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Proposition 8 strikes at the very heart of this most essential and
indispensable judicial function, a function repeétedly invoked by this Court
for the protective purpose for which it was intended. If allowed to stand, it
- would permit “the power of numbers;” while “wielding the force of
government,” to transcend constitutional limits and dispossess susceptible
minorities of their fundamental civil rights. It would create a dangerous and
powerful precedent for the future abrogation of the rights of other
Vulnerable members of society.

As such, Proposition 8 is nothing shbrt of a radical revision of our
basic governmental plan. If permitted to stand as an amendment, it would
enshrine the concept that a bare majority of electors is empowered to
declare that the very groups this Court has determined to require heightened
protection under the equality guarantees of the California Constitution are,
in fact, unequal. It would give the majority the authority to divest these
groups of basic human rights, and would also validate the creation of an
end-run around the judiciary’s role as the ultimate enforcer of constitutional
equality. It unld allow voters to reinstate the very discrimination from

which such historically disadvantaged groups have been freed.
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425 Market Street
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Facsimile:  (415) 268-7522
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Copyright 2008 American Broadcasting Companies, Inc.
All Rights Reserved
ABC News Transcript

SHOW: WORLD NEWS WITH CHARLES GIBSON 6:49 PM EST
October 31, 2008 Friday
LENGTH: 475 words

HEADLINE: 50 STATES IN 50 DAYS;
WEDDING FIGHT

ANCHORS: CHARLES GIBSON

REPORTERS: DAN HARRIS (SAN DIEGO, CA USA)

BODY: | |
CHARLES GIBSON (ABC NEWS)

(Off-camera) A tough and very expensive campaign battle is coming down to the wire in California. Not the
presidential race. Rather, it is an all-out battle over gay marriage. California voters will decide whether to approve
proposition eight, which would overturn the recent state Supreme Court ruling that legalized same sex marriage.

GRAPHICS: 50 STATES IN 50 DAYS

CHARLES GIBSON (ABC NEWS)

(Voiceover) Here's Dan Harris with our series, "50 States in 50 Days.”
DAN HARRIS (ABC NEWS)

(Voiceover) In a room on the top floor of an Evangelical church San Diego, dozens of Christians are engaged in 40
days of round the clock praying and fasting. Asking god to stop gay marriage in California.

LOU ENGEL (THE CALL)

We believe it's a defining moment in American history. As California goes, so goes the whole nation.
DAN HARRIS (ABC NEWS)

(Voiceover) At a Unitarian church cross town...

DAN HARRIS (ABC NEWS)

(Off-camera) So this is where you got married, right here in this room?

BONNIE RUSSELL (SAME-SEX MARRIAGE PARTNER)



50 STATES IN 50 DAYS; WEDDING FIGHT ABC News Transcript October 31, 2008 Friday

Yes.

jAN GARBOWSKY (SAME-SEX MARRIAGE PARTNER)

Right here.

DAN HARRIS (ABC NEWS)

(Voiceover) Jan Garbowsky and Bonnie Russell show us where they walked down the aisle just a few weeks ago.
BONNIE RUSSELL (SAME-SEX MARRIAGE PARTNER)

We thought. this would never happen in our lifetime. At our age.

DAN HARRIS (ABC NEWS)

(Voiceover) These are the two sides in the fight over proposition eight, which has become one of the most »
expensive campaigns in the country. Second only to the presidential race. The campaign pits millions of doliars from
religious groups like Focus on the Family, the Knights of Columbus and members of the Mormon Church, against.
Hollywood celebrity donors like Brad Pitt, Steven Spielberg and Ellen Degeneres.

ELLEN DEGENERES (TALK SHOW HOST)
Please, please vote no on prop eight.
DAN HARRIS (ABC NEWS)

(Voiceover) Some evangelicals say this campaign is more important than the presidential race. That if gay marriage
is allowed to stand, it would force churches to marry gays, force schools to teach gay marriage, and open the door to
pedophilia and bestiality. '

ANN GOOD (SKYLINE WESTLEAN CHURCH)

A person could say, I'm in love with my dog, why should we not be married.
DAN HARRIS (ABC NEWS)

(Voiceover) All lies and scare tactics, say people'iike Jan and Bonnive.

JAN GARBOWSKY (SAME-SEX MARRIAGE PARTNER)

Well we live in a democracy, not a theocracy, and I'm just amazed that anybody's faith would say, take away
somebody else's rights.

DAN HARRIS (ABC NEWS)

(Voiceover) Polls show this race is very tight. Both sides say if they lose, they will be devastated, but will get up
the next morning and start the fight all over again. Dan Harris, ABC News, San Diego.

CHARLES GIBSON (ABC NEWS)
(Voiceover) And up next, future voters with a current election year hit. And they are our "Persons of the Week."

COMMERCIAL BREAK



50 STATES IN 50 DAYS; WEDDING FIGHT ABC News Transcript October 31, 2008 Friday

LOAD-DATE: November 3, 2008



" Exhibit B



M@mrmzmgﬂ a@m<&5@mwﬁ%%
BILDiRn S (e ay s o |

mwmwmymmmm@mQWMMMT

B ooy
6 i TT ¥+ go0z
MIC T 7 YAPIFL ~ RAlS ¥ mg
N»MWWM.W V,WWmu‘meMMMMWM qu.

SPAEML 2 .,w
FEEE © EHIPBEER
BURH  HERY

H
;
!

Bl BB EE

ﬁamnf\wﬂmﬁmnwx;:; &2k

ﬁ

B % +mmwgwydem ,,,,, - BICATE
ﬁﬁ ﬁ<%4¥ﬁ%&@cr%
MR TE2XEY , M BERBENSM - 00 EELT

&@ﬁ %%%BPW%MH%Q,\WWQQC%&%%? (¢

Fi=ultss V QJPMﬁﬁﬁmw% %EﬁFPqu%rw & iz
o BT KW HELM 2, - (TTHWHEH € 37.8002)
HEXWEY E 900Z ¢ ﬂ HESl HEMSRERT 00z #E{E G

SEXHEMS - FES R SNYELEENHBEEmMSATLE <
o ME IR WS HEIEN S sif - ORI
Y S Y EEASEH BN TGRUHIS TEmSHE g IM,m
o PR SEMSFIR SRV EEMELWMEEEL
o BRCALIoH S BREMIS R - BEETNYDIEEEY
o MBS TEEXN | WYY e
MEﬁﬁﬁﬁﬁM.ﬁﬁcﬁgﬁéﬁwm%wgéaaﬁajc (z
ogﬂﬁc FH TP ERWOCEE - B IEE S
ESEL Yy B D —E— Hﬁﬁ&%%umwgzggéogmz
Qﬁ HS@@%@I%%&HE&@MKNW@@@@E&

BETELLGE =N A S R R e 2

\?ﬂ]

HERER LY LM&HP
SxwEY Suwa
MEﬁRE Ij—&—

@ﬁ%D%ﬁ%XE.E%%R@@ﬁ@ﬂ%&@ﬁ@w

- BHSEECIES HSHSNUEEANNET - HFYEBHL)
o THENY e, O TYR, - TEE, K- WEVICRT YT,
B - "HEE, BENDE-B (RO BERENE - (BFRE Y
CHEFEUAH - BHE0E Y BHREY LY (40 1) BET

R ET I THHHE Z

SHAR—E— - WS B S HMBHTE R ETRE g 'y

CHEBRIHEIEHLY




j2oUDYD ISD] ANO S I
UDWOM U0 PUD UV
2U0 UIIMIDq 2ED1LIDUL 103104

uorjerouagop [eroul JsureSe A0100s spusjep § uonisodold e

‘wat 103 ojdwrexe ue 39S 0} puB WAY) 1089} 0} Joyjowl
B PUB JoyJe] B Y30q Yim Justido[aAap s, USIpIIYD Ino saajueiens g uouisodold e

: sjootos o17qnd oy} u1 uoneINps
Ajjenxasowoy yim peysemurrlq Sureq wog uaIpIyod no s1osj01d g uonisodold e
UBWIOM OUO pUR UBUI UO UIDMISq SB A[UO
pauiyap a8erurewt :uonyeindod 9y) JO 94,19 JO saysim oY) sprenSajes § uonsodoid
UBWIOM SUO PUB UBWI QUO U22M19q UOIUN Y3 St aFerewr soatasaxd § uonisodoly

8§ NOILISOdOYJd U0 SH L 2104 3sedld

UOIDTT P42UBL) DIULOfIIDD)
800T ‘b 1oquIdA0N
NHIATHOD 9410 dANOSTY » IDVINIVIA HAVS

8 NOILISOdO¥d 40 SFX
9104 3s3[d :210A 03 noAk 3uns A ew ISLIJ

HIAPHID N0 NS “ITBLIIBI JAES

*souadiaiun Ayiesy e doyaasp
0} UaIp[iyd |[2 mo[e pue sdoing Ssolde 1A)sesIp {e190s [Bnujod jusaaid Aew 31 ‘UBWIOM SUO pUR UBLU SUO
u2sMm19q 98eILrRW SIUNSP UONMINSUOD BILLIOJIED A3 J] "SPIOYASNOY [RULIOU UL LRRL} SPIOYISROY [BNXASOWOY U
1918918 $awW ([~ SI S[ENXSSOWOY 511003q 03 dn MOI3 [im UIP{iYS Jey) Ajiqeqold Sy] Jeyl SIBDIPUL YOIBISIY
"3uraq ojul awes §j2Y301q 1590UI
pazieds] usAs ‘9007 Ul ., 'AN[eNSaq,, pue ‘snjroo uosiod-23il} ‘STIOD JENXISOWOY JO $3USDS IU) PIpNjouL
UsAd Aj[ENIOB SJUSPMIS [OOYOS S[PPIU 10] uonEONpT Jo ANSIM Syl AQ (Ieje] pauueq Sem) Pases[al
SO UONEINPA [BNX3S “FOOT Ul NreWua ul paziesa] s1om sajdnoo jenxasowoy 103 suotun [IAI ‘6861 ul (€
"SI2)0W Pamun 0 Woq e SIURIUl [[B IO 9496
‘[B1ALY} paIapIsuod are dn Suyealq pue JoyysZo) uialry -Aujiqesadsal sy 3sof sey ofetirew [puOnIpRL)
pue sjqissod sp s3uijqts Suowre sSerirewusul mou (afelew [enxssowoy paidoooe uspam§ ‘pe6l Ul (T
“Juedwrel Sutunl aJe S3SEISIP paIISURY-A[{eNXaS "PazI[eda] U3aq sArY 33e JO SIeak
9A[9M] JO USIP{IYD (PLA SUONR|RI [enxag “(panqiyold uieSe sem 31 g00T Yole ul) pozijesSs| sem Aljensaq
9007 U] "PazI{eS3] U9q SBY 1S90UL MON "SPUBLISUISN 241 ul pazijeSa| sem ofeiurew xas-owes 1007 U] (]
[euLIouqe eI A[1ure]
pue 33eriivw pue 3sde] 0) ue3dq S[EIOU [BID0S ‘BIABUIPUEIS UI PIZI[ESI] SEM ITELLIEW XIS-IWWES IV °S
"UOIBONDS [BIOW B UDIP[IYO UMO 10U} 9ALS
07 1ySu oy Jo sferLew X9s-oures 01 pasoddo syusred Butaudap ‘jEuLIOU Sem UL 0A%) USaMIAq STRLLIBW
e uaipjiyo Suiyoesy ueSaq suopeSiopuny ‘SpSsnoBSSBA Ul Pazi[eSs] Sem oSSpLURLL Xas-owes 1YY (S
"aderurew xas-aues asoddo Ajuado Aaup asnesaq pans aq osje pnos suopeziuesio snoidpPy (¢
WSu s o
way; soalidop aFeLirew xas-owes (s19pusd yjoq 10§ sajdurexa 195 03 OUIOUW B PUB JAYIE] B pasu uaipyiyd) (g
‘uonnoasoxd
0} 130qns ‘ paney jO SpIom, Se pajean 9q O) punoq SI sSelirew Xes-swes 0) uonisoddo sy pue
Anpenxasowoy m Sunuswiadxd s1U0S3[0pE 210Ut 0} Ped| |[IM 3BeiUBW Xas-oures Jo uoneziess] oyl (Z
"a8eLreW Xas-owes 1d300e 0] suoljeIauad 2Imn s
PpUR S)uspISas § BIUIONI[RD) SUIDI0] ‘SaNSSI 9PIosp 0} SIS S120A ABME UINE] 9ARY $a5pN{ p MOU ‘UrRoM
SUO pUE WBW SUO UIIMIIQ UOIUN S} uesw sSeLirew JeU) Paprosp SIsj0A BIWOJIED JO %19 ‘0007 Ul (I
Jeuriou
S1Jeyam JO uoyou s uoyeIoudad suo Sunioysip £4q spydit a13y) Jo 21doad 3y3 JSAIP UBd ITELLIEI XIS-IWES *p
Isyjout 10 ISRy I2U3B] PUR JALIOW 1121))
B 191319 JO paaLdap aIe uaIpfIyD) WO SaOUSISJIIP JOpUsS wres| ues uaIplyd)
uo passed 10U §I Sweu AJture, ua1p]iyo sonpoidar ue)
SNJI09 [eInjeUL) SN0o [RINJEN
USWOM OMY JO UL OM3 LIDOMIDG UBLIOM JUO PUE UBLL SUO U2MIDG
3TELLTEIA [EUOLIPEL]
SN)E)S JUWLS
3y3 Aofua jou pinoys £3ys os ‘yuatapip A[2331dwod aae d8eLitew [puOPIPEL) pUE 3SeLIIBW XIS-IWES ¢
"uona3301d {e39] ajqeutosess SwiureS BIWIOJI[ED Ul SUOIN [IAD 01 YL oy oAy Apearje sajdnod
[ENX2SOWOY AI0U S, JRUA "IMINJ SUR UL $31IIL] [IAID PIISPISLIOD 9q 0 X29S OS[e AJuIeHad [[1m , AweSK[od,, pue
‘ seouy,, < einydopad sfeuwt,, usty ‘Auaq] [IAIO 8 SB PIpNjoU 2q UBO , UOHBIUILIO [RNXas,, 1] "PaSusys aq ues jey)
UOIEIUSLIO [2NX3S,, © SI ANI[ENX3SOLWIOY JRU) PAULIJUOD SBI 30UAIDS Inq ‘PASUERYD 3G JOULRD TBY) Y JUaIyUl e
st fonngy “sdnoid oruys juaiayip 01 SuiBuo[aq asoyl 10§ jusuress fenbs pue smyels [enbo apraoid sIYSL A1)
SIS PAID Jo 3uIpEsy Y3 I2pUN |[8] JOU SIOP ITELLIBUI XIS-IWES *T
UEWOA U0 PUB UBLE U0 UIIMIIG
uomn ¢ = d3eLtivw :33eLiiew Jo Suiuraw jeurdlio puk [eatdoisty auy saypads Kpiesp g uonisodouq *f

&8 uonisodoag yroddns nof pinoys Ayp




TRANSPERFECT

STAFFING SOLUTIONS

ALBANY -
AMSTERDAM City of New York, State of New York, County of New York
© ATLANTA o :
AUSTIN
BARCELONA
‘BOSTON
BRUSSELS
CHARLOTTE
CHICAGO
DALLAS 1, Angela Hsu, hereby certify that the following is, to the best of my
DENVER knowledge and belief, a true and accurate translation of document CH-Yes-
DUBLIN 8-leaflet-10-12-08 - from Traditional Chinese into English.

FRANKFURT
GENEVA
HONG KONG P
" HOUSTON e ,%'____N
e~ ’

LONDON " Angela-Hsu
L.OS ANGELES

MIAMI
MINNEAPOLIS Sworn to before me this
MONTREAL
09" day of January 2009
MUNICH
MEW YORK

PARIS */{1.7',7/’, @ ,(:(/

PHILADELPHIA
PHOENX  Signature, Notary Public

PORTLAND
RESEARCH Stephanie Dill

TRIANGLE PARK Notary PUb"g,' State of New York
SAN DIEGO Qua!iﬁep'in NEW Ytaglg?(%ounty
san faancisco  Commission Expires Jan 22, 2oz,
SAN JOSE -
SEATTLE
SINGAPORE

Stamp, Notary Public

STOCKHOLM
SYDNEY
TOKYO
" TORONTC
YAMCOUVER
WASH_INGTON. hle

TPT 077 rev, ) 20060612
THREE PARK AVENUE, 39TH FLOOR, NEW YORK, NY 10016 T 212.689.5555 F 212.689.059 WWW.TRANSPERFECT.COM




PROOF OF SERVICE BY OVERNIGHT DELIVERY
(CODE CIV. PROC. SECS. 1013(C), 2015.5)

I declare that I am employed with the law firm of Morrison & Foerster LLP, whose
address is 425 Market Street, San Francisco, California 94105-2482; I am not a party to
the within cause; I am over the age of eighteen years; and I am readily familiar with
Morrison & Foerster’s practice for collection and processing of correspondence for
overnight delivery and know that in the ordinary course of Morrison & Foerster’s business
practice the document described below will be deposited in a box or other facility
regularly maintained by UPS or delivered to an authorized courier or driver authorized by
UITIS to receive documents on the same date that it is placed at Morrison & Foerster for
collection.

I further declare that on the date hereof I served a copy of:

APPLICATION FOR PERMISSION TO FILE AMICUS CURIAE BRIEF
AND AMICUS CURIAE BRIEF OF CONSTITUTIONAL AND CIVIL
RIGHTS LAW PROFESSORS IN SUPPORT OF PETITION FOR
EXTRAORDINARY RELIEF

on the following by placing a true copy thereof enclosed in a sealed envelope with
delivery fees provided for, addressed as follows for collection by UPS at Morrison &
Foerster LLP, 425 Market Street, San Francisco, California 94105-2482, in accordance
with Morrison & Foerster’s ordinary business practice:

SEE ATTACHED SERVICE LIST

I declare under penalty of perjury under the laws of the State of California that the
above is true and correct.

Executed at San Francisco, California, this 15th day of January, 2009.

Mary Nelson —
(typed) (sigiature)




) SERVICE LIST
CALIFORNIA SUPREME COURT CASES 5168047, S168066, and S168078

Shannon P. Minter Attorneys for Petitioners Karen L.
Christopher F. Stoll Strauss, Ruth Borenstein, Brad Jacklin,
Melanie Rowen Dustin Hergert, Eileen Ma, Suyapa
Catherine Sakimura Portillo, Gerardo Marin, Jay Thomas,
Ilona M. Turner Sierra North, Celia Carter, Desmund
Shin-Ming Wong Wu, James Tolen and Equality
National Center for Lesbian Rights California (S168047)

870 Market Street, Suite 370
San Francisco, CA 94102
Telephone: (415) 392-6267
Facsimile: (415)392-8442

Gregory D. Phillips

Jay M. Fujitani

David C. Dinielli

Michelle Friedland

Lika C. Miyake

Mark R. Conrad

Munger, Tolles & Olson, LLP
355 S. Grand Avenue, 35th Floor
Los Angeles, CA 90071-1560
Telephone: (213) 683-9100
Facsimile: (213) 687-3702

Alan L. Schlosser

Elizabeth O. Gill

ACLU Foundation of Northern California
39 Drumm Street

San Francisco, CA 94111

Telephone: (415) 621-2493

Facsimile: (415) 255-1478

Mark Rosenbaum

Clare Pastore

Lori Rifkin

ACLU Foundation of Southern California
1313 West 8th Street

Los Angeles, CA 90017

Telephone: (213) 977-9500

Facsimile: (213)250-3919

sf-2629751



.SERVICE LIST

CALIFORNIA SUPREME COURT CASES S168047, S168066, and S168078

David Blair-Loy

ACLU Foundation of San Diego and Imperial

Counties

450 B Street

San Diego, CA 92101
Telephone: (619) 232-2121
Facsimile: (619) 232-0036

Stephen V. Bomse

Orrick, Herrington & Sutcliffe LLP

405 Howard Street

San Francisco, CA 94105
Telephone: (415) 773-5700
Facsimile: (415) 773-5759

David C. Codell
Law Office of David C. Codell

9200 Sunset Boulevard, Penthouse Two

Los Angeles, CA 90069
Telephone: (310) 273-0306
Facsimile: (310) 273-0307

Jon W. Davidson
Jennifer C. Pizer
Tara Borelli

Lambda Legal Defense and Education Fund

3325 Wilshire Blvd., Suite 1300
Los Angeles, CA 90010
Telephone: (213) 382-7600
Facsimile: (213)351-6050

Andrew P. Pugno

Law Offices of Andrew P. Pugno
101 Parkshore Drive, Suite 100
Folsom, CA 95630-4726
Telephone: (916) 608-3065
Facsimile: (916) 608-3066
E-mail: andrew@pugnolaw.com

Kenneth W. Starr

24569 Via De Casa
Malibu, CA 90265-3205
Telephone: (310) 506-4621
Facsimile: (310) 506-4266

sf-2629751

Attorneys for Interveners Dennis
Hollingsworth, Gail J. Knight, Martin
F. Gutierrez, Hak-Shing William Tam,
Mark A. Jansson, and
Protectmarriage.com



SERVICE LIST
CALIFORNIA SUPREME COURT CASES 5168047, S168066, and S168078

Gloria Allred Attorneys for Petitioners Robin Tyler
Michael Maroko and Diane Olson (S168066)

John Steven West

Allred, Maroko & Goldberg

6300 Wilshire Blvd, Suite 1500

Los Angeles, CA 90048-5217

Telephone: (323) 653-6530 & 302-4773

Facsimile: (323) 653-1660

Dennis J. Herrera, City Attorney Attorneys for Petitioner City and
Therese M. Stewart County of San Francisco (S168078)
Danny Chou

Kathleen S. Morris

Sherri Sokeland Kaiser

Vince Chhabria

Erin Bernstein

Tara M. Steeley

Mollie Lee

City Hall, Room 234

One Dr. Carlton B. Goodlett Place

San Francisco, CA 94012-4682

Telephone: (415) 554-4708

Facsimile: (415) 554-4699

Jerome B. Falk, Jr. Attorneys for Petitioners City and

Steven L. Mayer County of San Francisco, Helen Zia,
Amy E. Margolin Lia Shigemura, Edward Swanson, Paul
Amy L. Bomse Herman, Zoe Dunning, Pam Grey,
Adam Polakoff Marian Martino, Joanna Cusenza,
Howard Rice Nemerovski Canady Falk & Bradley Akin, Paul Hill, Emily

Rabkin Griffen, Sage Andersen, Suwanna
Three Embarcadero Center, 7th Floor Kerdkaew and Tina M. Yun (S168078)

San Francisco, CA 94111-4024
Telephone: (415) 434-1600
Facsimile: (415)217-5910

sf-2629751



SERVICE LIST
CALIFORNIA SUPREME COURT CASES S168047, S168066, and S168078

Ann Miller Ravel, County Counsel Attorneys for Petitioner County of
Tamara Lange Santa Clara (S168078)

Juniper Lesnik

Office.of the County Counsel

70 West Hedding Street

East Wing, 9th Floor

San Jose, CA 95110-1770

Telephone: (408) 299-5900
Facsimile: (408)292-7240

Rockard J. Delgadillo, City Attorney Attorneys for Petitioner City of Los
Richard H. Llewellyn, Jr. Angeles (S168078)

David J. Michaelson

Office of the Los Angeles City Attorney

200 N. Main Street

City Hall East, Room 800

Los Angeles, CA 90012

Telephone: (213) 978-8100

Facsimile: (213)978-8312

Raymond G. Fortner, Jr., County Counsel Attorneys for Petitioner County of Los
Leela A. Kapur Angeles (S168078)

Elizabeth M. Cortez

Judy W. Whitehurst

Office of Los Angeles County Counsel

648 Kenneth Hahn Hall of Administration

500 West Temple Street

Los Angeles, CA 90012-2713

Telephone: (213) 974-1845

Facsimile: (213) 617-7182

Richard E. Winnie, County Counsel Attorneys for Petitioner County of
Brian E. Washington Alameda (S168078)

Claude Kolm

Office of County Counsel

County of Alameda

1221 Oak Street, Suite 450
Oakland, CA 94612
Telephone: (510)272-6700
Facsimile: (510)272-5020

sf-2629751



SERVICE LIST

CALIFORNIA SUPREME COURT CASES S168047, S168066, and S168078

Patrick K. Faulkner, County Counsel
Sheila Shah Lichtblau

3501 Civic Center Drive, Room 275
San Rafael, CA 94903 -
“Telephone: (415)499-6117
Facsimile: (415)499-3796

Michael P. Murphy, County Counsel
Brenda B. Carlson

Glenn M. Levy

Hall of Justice & Records

400 County Center, 6" Floor
Redwood City, CA 94063
Telephone: (650) 363-1965
Facsimile: (650) 363-4034

Dana McRae

County Counsel, County of Santa Cruz
701 Ocean Street, Room 505

Santa Cruz, CA 95060

Telephone: (831)454-2040

Facsimile: (831)454-2115

Harvey E. Levine, City Attorney
Nellie R. Ancel

3300 Capitol Avenue

Fremont, CA 94538

Telephone: (510)284-4030
Facsimile: (510)284-4031

Rutan & Tucker, LLP

Philip D. Kohn

City Attorney, City of Laguna Beach
611 Anton Blvd., 14th Floor

Costa Mesa, CA 92626-1931
Telephone: (714) 641-5100
Facsimile: (714) 546-9035

sf-2629751

Attorneys for Petitioner County of
Marin (S168078)

Attorneys for Petitioner County of San
Mateo (S168078)

Attorneys for Petitioner County of
Santa Cruz (S168078)

Attorneys for Petitioner City of
Fremont (S168078)

Attorneys for Petitioner City of
Laguna Beach (S168078)



SERVICE LIST

CALIFORNIA SUPREME COURT CASES S168047, S168066, and Si68078

John Russo, City Attorney
Barbara Parker

Oakland City Attorney
City Hall, 6th Floor

1 Frank Ogawa Plaza
Oakland, CA 94612
Telephone: (510) 238-3601
Facsimile: (510) 238-6500

Michael J. Aguirre, City Attorney
Office of City Attorney, Civil Division
1200 Third Avenue, Suite 1620

San Diego, CA 92101-4178
Telephone: (619) 236-6220
Facsimile: (619) 236-7215

Atchison, Barisone, Condotti & Kovacevich
John G. Barisone

Santa Cruz City Attorney

333 Church Street

Santa Cruz, CA 95060

Telephone: (831)423-8383

Facsimile: (831)423-9401

Marsha Jones Moutrie, City Attorney
Joseph Lawrence

Santa Monica City Attorney’s Office
City Hall

1685 Main Street, 3rd Floor

Santa Monica, CA 90401
Telephone: (310) 458-8336
Facsimile: (310) 395-6727

Lawrence W. McLaughlin, City Attorney
City of Sebastopol

7120 Bodega Avenue

Sebastopol, CA 95472

Telephone: (707) 579-4523

Facsimile: (707) 577-0169

sf-2629751

Attorneys for Petitioner City of
Oakland (S168078)

Attorneys for Petitioner City of San
Diego
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Cruz (S168068)

Attorneys for Petitioner City of Santa
Monica
(S168078)

Attorneys for Petitioner City of
Sebastopol
(S168078)
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State of California;
Edmund G. Brown, Jr.

Attorneys for Respondents Mark B.
Horton, State Registrar of Vital
Statistics of the State of California, and
Linette Scott, Deputy Director of
Health Information and Strategic
Planning for CDPH
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Attorneys for Petitioners Asian Pacific
American Legal Center, California State
Conference of the NAACP, Equal Justice
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and Education Fund, Inc. (S168281)
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- Attorneys for Petitioners Asian Pacific

American Legal Center, California State
Conference of the NAACP, Equal Justice
Society, Mexican American Legal Defense and
Educational Fund, and NAACP Legal Defense
and Education Fund, Inc. (S168281)

Attorneys for Petitioner Equal Rights
Advocates
(5168302)

Attorneys for Petitioner California Women’s
Law Center
(S168302)

Attorneys for Petitioners Equal Rights
Advocates and California Women’s Law
Center

(S168302)
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