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PLAINTIFFS’ OPPOSITION TO ILLINOIS FAMILY INSTITUTE’S
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In these lawsuits, twenty-three same-sex couples seek to marry under Illinois law, and
two same-sex couples seek recognition of their valid out-of-state marriages. The Illinois Family
Institute (“IFI”), an organization dedicated to advancing the view that gay and lesbian
relationships are “unnatural” and sinful,! seeks permissive intervention in these lawsuits solely to
express the strong personal opinions of IFI’s members that lesbian or gay couples do not deserve
the same right to marry as non-gay couples. IFI claims to have lobbied for the Hlinois marriage
ban, and participated in a failed attempt to. pass a non-binding referendum on the issue. These
are not, however, legally recognized inte_rests sufficient to justify intervention under Illinois law.

IFP’s purported “interest” in this case is solely ideological. IFI’s members have no
enforceable right at stake or tangible interest in this case, and disposition of this case will not
bind IFI’s members in any way. A personal view about a law, no matter how strong or heartfelt,
or a history of lobbying in favor of it, is not a ground for intervention in someone else’s lawsuit.
Because IFI has no protectable interest whatsoever in the outcome of this case, it cannot satisfy
the requirements for permissive intervention, let alone intervention as of right. Moreover, IFI’s
objective is already .represented by existiﬁg parties such that allowing it to intervene will likely
only result in delay. Accordingly, Plaintiffs respectfully request this Court to deny IFI’s motion.

BACKGROUND

On May 30, 2012, twenty-three same-sex couples who seek to marry, and two same-sex
couples who seek legal recognition of the marriages they entered into in Canada (collectively,
“Plaintiffs”) filed complaints against David Orr in his official capacity as Cook County Clerk
challenging the constitutionality of the Illinois law excluding gay and lesbian couples from

marriage, 750 ILCS 5/201 (the “marriage ban”). These two cases were consolidated before this

1 See “Platform” of Illinois Family Institute, at hitp:/illinoisfamily.org/issues/ (last visited
Aug. 15, 2012).



Court. Cook County State’s Attorney Anita Alvarez, as counsel for Defendant David Orr, and
Attorney General Lisa Madigan, who intervened in the lawsuits, have both acknowledged in
court filings in these cases that the marriage ban is unconstitutional.?

On June 29, 2012, Christie Webb, Tazewell County Clerk, and Kerry Hirtzel, Effingham
County Clerk (the “County Clefks”), petitioned to intervene to defend the marriage ban’s
constitutionality. (6/29/12 Pet. at 5.) This Court entered an agreed order permitting the County
Clerks to intervene on July 3, 2012. The County Clerks have filed a pending motion to dismiss
Plaintiffs’ complaints, and this Court has established a briefing échedule.

On July 13, 2012, ten days after this Court permitted the County Clerks’ intervention, IFI
filed its own peti_tion to intervene, and asked to join in the County Clerks’ motion to dismiss,
adopting it in its entirety. IFI’s sole asserted interest in this lawsuit consists of its contentions
that it lobbied for the law that Plaintiffs seek to have declared unconstitutional, that it expended
time, energy and effort into getting it passed, that it fried and failed to get a non-binding
referendum on the ballot concerning marriage, and that its membership “care[s] deeply” about
the issue. (IFI Pet. to Int. at 5.)

ARGUMENT

I. Permissive Intervention Is Not Warranted Because IFI Does Not Have An Interest
Greater Than The General Public.

IFI seeks to intervene solely under the permissive intervention statute, 735 ILCS 5/2-

408(b) (IFI Pet. to Int. at 3, 7),3 but such intervention is neither warranted nor appropriate

2 See Defendant’s Answer to Complaint for Declaratory and Injunctive Relief (Darby), 11 77-
78, 88; Defendant’s Answer to Complaint for Declaratory and Injunctive Relief (Lazaro),
99119, 121-122, 125, 127-128; State’s Petition to Intervene (Darby) | 4; State’s Petition to

Intervene (Lazaro) 4.

3 IFI wisely does not even attempt to argue that it is entitled to intervene as of right. To
intervene as of right, IFI would be required to demonstrate that they “will or may be bound
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because IFI does not have a protectable interest at stake in this case. To meet the standard for
permissive intervention, a proposed intervenor must establish that it has a “claim or defense”
involving a question of law or fact in common with the main action.. 735 ILCS 5/2-408(b). A
desire to express a view on legal issues is not a “claim” or “defense.” See, e.g., Amchem
Products, Inc. v. Windsor, ’521 U.S. 591, 623 (1997) (in the context of permissive intervention,
“claims” or “defenses” “refer to the kinds of claims or defenses that can be raiséd in courts of
law as part of an actual or impending law suit”) (citing Diamond v. Charles, 476 U.S. 54, 76-77
(1986) (O’Connor, J., concurring in part and concurring in judgment)).* An intervenor must
show that it has an “enforceable or recognizable right and more than a general interest in the
subject matter.” Maiter, 82 Ill. 2d at 382 (citation omitted); Joyce v. Explosives Technologies
Int’l, Inc., 253 1ll. App. 3d 613, 616 (3rd Dist. 1993). The interest must be “greater than that of
the general public, so that the party may stand to gain or lose by the direct legal .operation and
effect of a judgment in the suit.” In re Estate of K.E.S., 347 Ill. App. 3d 452, 465 (4th Dist.
2004) (quoting People ex rel. Birkett v. City of Chicago, 202 Ill. 2d 36, 57-58 (2002)). If a
party’s asserted interest is merely speculative or hypothetical, it is not sufficient to warrant
intervention. See Soyland Power Co-op. v. lllinois Power Co., 213 Tll. App. 3d 916, 918-19 (4th

Dist. 1991).

by an order or judgment in the action,” and that the County Clerks are not adequately
representing their asserted interests. 735 ILCS 5/2-408(a)(2). There is no way that IFI or its
members would be bound by any order in this case, and IFT makes no attempt to argue that
the County Clerks are doing an inadequate job of defending the marriage ban. To the
contrary, if made a party, IFI has indicated it would adopt the County Clerks’ motion to
dismiss in its entirety. (IFI Mot. to Dismiss, at 1-2).

4 PBecause 735 ILCS 5/2-408 is modeled after Federal Rule of Civil Procedure 24, Illinois
courts consider federal courts’ interpretation of Rule 24 to be “highly relevant.” See Maiter v.
Chicago Bd. of Educ., 82 111. 2d 373, 381-82 (1980).
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Ilinois law is long settled that a proposed intervenor must do more than assert an
ideological interest or a desire to see a law upheld. The mere “interest in having [a law] given a
particular interpretation” is not sufficient to warrant permissive intervention. See Cooper v.
Hinrichs, 10 11l 2d 269, 277 (1957). In Cooper, the Supreme Court held it was an error for the
trial court to permit Catholic Charities to intervene to defend an adoption law that prevented non-
Catholic parents from adopting Catholic children. The Court held:

[T]he Charities had neither custody nor any other legal right with reference to the

children sought to be adopted. Even if the court were to adjudicate the cause in

accordance with intervenor’s interpretation of the law, the decree could not confer

upon intervenor any rights different from those enjoyed by members of the public.

Admittedly, intervenor is interested in having the statute given a particular

interpretation, and has introduced only matters germane to the issues, but that type

of interest cannot be deemed tantamount to a “claim” or “defense” specified in the

Civil Practice Act.

Id. at 277.

The Illinois Appellate Court recently affirmed that a mere desire to see the
constitutionality of a statute upheld does not amount to “an interest greater than the general
public” in litigation concerning the law. In Hope Clinic for Women Ltd. v. Adams, 353 11I. App.
3d 44 (1st Dist. 2011), doctors sued the Illinois Department of Health and the Illinois Attorney
General, arguing that an act requiring advance notification of minors’ parents before a pregnancy
could be terminated was unconstitutional. See id at 516-18. Two state’s attorneys sought to
intervene to defend the law’s constitutionality, asserting an interest in the law’s proper
enforcement. The court denied intervention because the state’s attorneys had “no more interest
in the validity of a law passed by the legislature than the ordinary citizen or voter.” Id.; see also,
generally, Harris Trust & Sav. Bank v. Duggan, 105 Ill. App. 3d 839 (1st Dist. 1982) (court

refused intervention in land development case to an organization that claimed to represent the

interests of its members who were concerned about the destruction of certain purportedly historic



buildings because the organization had not asserted that any of its members had an
individualized personal stake in the preservation of the buildings); In re Adoption of Ruiz, 164
I11. App. 3d 1036 (1st Dist. 1987) (denying permissive intervention to maternal grandparents of a
baby in an action for adoption by another couple).

Furthermore, while the proposed intervenors cite Ninth Circuit decisions indicating that a
public interest organization may have a cognizable interest under federal intervention rules in a
suit challenging legislation for which it lobbied, other federal courts have held otherwise. For
example, the Seventh Circuit has held that an organization’s interest as a lobbyist for legislation
at issue is not a sufficient interest to support intervention. See Keith v. Daley, 764 F.2d 1265,
1269 (7th Cir. 1985) (denying Illinois not-for-profit lobbying organization’s motion to intervene
based on having championed the bill throughout its consideration in the state legislature, and
finding that organization’s “interest as chief lobbyist in the Illinois legislature in favor of [the
legislation]” did not constitute a “direct claim or right in the case before the court” sufficient to
warrant permissive intervention. Other federal courts have come to the same conclusion. S’ee
Resort Timeshare Resales, Inc. v. Stuart, 764 F. Supp. 1495 (S.D. Florida 1991) (finding that
status as a lobbyist does not create a direct and substantial interest in the litigation, and
criticizing Ninth Circuit decisions that have suggested otherwise); Nat’l Right to Life Political ‘
Action Comm. State Fund v. Devine, No. 96-359, 1997 WL 33163631, *1 (D. Maine Mar. 19,
1997) (holding that proposed interyenor did not have a sufficient interest to warrant intervention,
despite that proposed intervenor had “gone to great lengths to bring this legislation into effect
through the initiative process and has spent vast quantities of time and money in the process™).

This lawsuit turns on what legitimate interests, if any, the State can proffer that are

sufficient to justify excluding same-sex couples from marrying. Many individuals and groups



have personal views or institutional positions that span the spectrurﬁ on this subject, from
strongly supportive to extremely opposed, such as IFI, which has in the past referred to lesbian
and gay individuals as “disgusting,” and sought ways to “bring back shame” for those who are
lesbian or gay.> In the end, however, none of these publicly-héld opinions about whether the
government should exclude same-sex couples from marriage (pro or con) provide the type of
interest and stake in the litigation necessary to justify intervention. These types of views and
positions, even the most extreme ones of those IFI may choose to advance, can be provided
through amicus participation (which Plaintiffs contend is a more appropriate role for IFI). None
of them, especially the most extreme ones, would provide relevant and material evidence
required of a party because they do not describe interests on which the government legitimately
can rely to justify the marriage exclusion — or any other law. Animus toward or moral
disapproval of a disfavored group of people can never constitute even a Iegitimate government
interest and thus cannot justify discriminatory classifications. See, e.g., Romer v. Evans, 517
U.S. 620, 634 (1996); City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 448 (1985);
Lawrence v. Texas, 539 U.S. 558, 582 (2003).

In other cases around the country broﬁght by same-sex couples seeking to marry,
organizations or individuals with no personal stake in the case similarly sought to intervene in
order to defend the constitutionality of state marriage bans, often represented by the same
organization that serves as counsel for IFI in this case. In the vast majority of such cases, courts
have denied such intervention motions because the would-be intervenors had no greater stake in
the case than members of the public generally. See Kerrigan v. Comm’r of Pub. Health, 904

A.2d 137 (Conn. 2006); City and Cnty. of San Francisco v. State, 128 Cal. App. 4th 1030 (1st

> See http://www.splcenter.org/ get-informed/intelligence-report/browse-all-
issues/2010/winter/the-hard-liners (collecting examples).



Dist. 2005); Duckworth v. Deane, 903 A.2d 883 (Md. 2006); Hernandez v. Robles, No.
103434/2004, 2004 WL 2334289 (N.Y. Sup. Ct. Aug. 20, 2004), aff’d by Appellate Division,
First Dep’t, Nov. 30, 2004; Shields v. Madigan, Index No. 1458-04, Supreme Court of New
York, Rockland County, Hon. Alfred Weiner, Jun. 4, 2004, aff’d N.Y. Sup. Ct. App. Div., Sep.
23, 2004; Samuels v. New York, Index No. 1967-04 (N.Y. Sup. Ct., Albany County Jun. 29,
2004); Wilson v. Ake, Case No. 8:04-cv-1680-T-30 (M.D. Fla. Aug. 12, 2004); Li v. State of
Oregon, Circuit Court for State of Oregon for County of Multnomah, No. 0403-03057, order and
Dkt. No. 49, Apr. 12, 2004; Stanhardt v. Superior Ct. of the State of Arizona, Arizona Court of
Appeals, No. 1-CA-SA-03-0150, July 30, 2003; Ash v. F orm&n, Circuit Court of the 17th Judicial
Circuit for Broward County, Florida, No. CACE 04-03279-05, Apr. 2, 2004; Varnum v. Brien,
No. CV-5965 (Iowa D. Ct., Polk County, June 9, 2006); Benson v. Alverson, No. 27 CV 10-
11697 (Minn. D. Ct., Hennepin County, Nov. 24, 2010). These authorities are attached as
- Exhibit A.

IFI’s members doubtless have strong opinions about Illinois’ marriage léw, but IFI has
asserted no interest in this case that is “greater than that of the general public, so that the party
may stand to gain or lose by the direct legal operation and effect of a judgment in the suit.”
K.ES., 347 1ll. App. 3d at 465 (quoting Birkett, 202 Ill. 2d at 57-58). IFI has not claimed and
cannot argue that a decision in the instant cases could impair or invalidate their marriages,
diminish the protections and benefits they currently enjoy as married persons, or affect their
rights to marry persons of their choice in the future.

I1. Even if IFI Had An Interest Greater Than the General Public, That Interest Is

Already Represented By Existing Parties In This Litigation And The Addition 0)3
Parties Will Simply Create Delay.

Further, IFI’s petition should be denied for the additional reason that its participation in

this case is unnecessary and duplicative, and would unnecessarily burden the resources of the
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existing parties and the Court. Cf. 735 ILCS 5/2-408(e) (where intervention is discretionary,
“the court shall consider whether the intervention W‘ill unduly delay or prejudice the adjudication
of the rights of the original parties”). Because the County Clerks already are committed to
defending Illinois’ marriage ban, IF[’s intervention likely would lead to duplicative briefing and
argument, and will not assist this Court in analyzing the merits. Allowing IFI to intervene
despite its lack of any protectable interest would be unprecedented and open the floodgates to
any person, agency, or organization that has spent time and money either in support or in
opposition to Illinois’ marriage ban.

As courts have long recognized, “[a]dditional parties always take additional time. Even
if they have no witnesses of their own, they are the source of additional questions, briefs,
arguments, motions and the like which tend to make the proceedings a Donnybrook Fair.”
Crosby Steam Gage & Valve Co. v. Manning, Maxwell & Moore, Inc., 51 F. Supp. 972, 973 (D.
Mass. 1943). Such additional diséovéry, litigation and expense are certainly sufficient grounds
for denial of permissive intervention. See Sec. and Exch. Comm’n v. TLC Inv. & Trade Co., 147
F. Supp. 2d 1031, 1043 (C.D. Cal. 2001) (denying permissive intervention where proposed
intervenors would “need to do additional discovery for their own causes of action”); cf Barr
Rubber Prods. Co. v. Sun Rubber Co., 425 F.2d 1114, 1127 (2d Cir. 1970) (denial of permissive
joinder appropriate where additional parties would “open[] up a Pandora’s box of discovery”);
Republic Nat’l Bank v. Hales, 75 F. Supp. 2d 300, 310-11 (S.D.N.Y. 1999) (denying joinder of
additional partieg where “[a]dditional discovery and motion practice will no doubt be required”).
“[Where, as here, the interests of the applicant in every manner match those of an existing party
and the party’s representation is deemed adequate, the district court is well within its discretion

in deciding that the applicant’s contributions to the proceedings would be superfluous and that



any resulting delay would be ‘undue.”” Hoots v. Pennsylvania, 672 F.2d 1133, 1136 (3d Cir.
1982) (emphasis added); United States v. Am. Inst. of Real Estate Appraisers, 442 F. Supp. 1072,
1083 (N.D. Ill. 1977) (*“Where the proposed intervenor merely underlines issues Qf law already
raised by the primary parties, permissive intervention is.rarely appropriate.”).

IFT incorrectly asserts that “many federal cases have granted intervention in these
circumstances.” Not a single case cited by IFI involved the circumstances at issue here — where
officials with the exact same objective as the prospective intervénor have already intervened as
parties and are committed to defending the law at issue.® Indeed, one of the cases cited by IFI,
Prete v. Bradbury, actually held that the district court erred in allowing intervention where ;‘the
ultimate objective for both defendant and intervenor-defendants [was] upholding the validity” of
the law at issue. 438 F.3d 949, 957 (9th Cir. 2006). Here, there is no vacuum in representation:
the County Clerks will adequately represent the objectives of IFI’s members who wish to protect

the marriage ban.” IFI has not argued otherwise.

6 See Idaho Farm Bureau Fed’n v. Babbit, 58 F.3d 1392, 1397 (9th Cir. 1995) (intervention by
environmental interest group was appropriate where no party to the case would make
arguments in line with the interest group’s position); Coal. of Arizona/New Mexico Counties
for Stable Econ. Growth v. Dep’t of Interior, 100 ¥.3d 837, 846 (10th Cir. 1996) (same);
Michigan State AFL-CIO v. Miller, 103 F.3d 1240, 1248 (6th Cir. 1997) (allowing
intervention where existing defendant “ha[d] already demonstrated that it will not adequately
represent and protect the interests held by” the proposed intervenor); Jackson v.
Abercrombie, No. 11-00734, 2012 WL 2053204, at *10 (D. Haw. May 2, 2012) (allowing
anti-marriage group to intervene only after determining that the group’s interest was not
adequately represented by the parties in the case); State of Idaho v. Freeman, 625 F.2d 886,
887 (9th Cir. 1980) (allowing interest group to intervene where representation was
incomplete).

T Likewise, IFI inappropriately relies on recent federal cases in which the Bipartisan Legal
Advisory Group of the United States House of Representatives (“BLAG”™) intervened to
defend the Defense of Marriage Act (DOMA), because the United States Attorney General
declined to do so. These cases are inapposite because a federal statute expressly
contemplates that Congress may intervene to defend the constitutionality of a federal law
when the executive branch has declined to do so (and no such statute exists to confer such
authority on IFI). See 28 U.S.C. § 2403; INS v. Chadha, 462 U.S. 919, 930 n.5, 940 (1983)

10



A more apt federal analog to IFI’s attempt to intervene is Perry v. Proposition 8 Official
Proponents, 587 F.3d 947, 955 (9th Cir. 2009), where the court denied permissive intervention
on facts almost identical to those present here. In Perry, plaintiff same-sex couples challenged
the constitutionality of Proposition 8, a state ballot initiative that amended the California
Constitution to prohibit same-sex marriage. After the original defendants, including the
Governor, county clerks, and California’s Attorney General, declined to.defend Proposition 8,
the federal district court granted an unopposed intervention motion by the proponents of the law.
Only after the first set of intervenors were permitted to join the case did a separate public interest
organization seek to intervene to defend the law. The district court denied the later intervenor’s
petition and the Ninth Circuit affirmed, noting that “it is apparent to us that the ultimate objective
of [both sets of intervenors] is identical — defending the constitutionality of Prop. 8 and the
principle that the traditional definition of marriage is the union of a man and a woman.” Id. at
951; see also Arakaki v. Cayetano, 324 F.3d 1078, 1086 (9th Cir. 2003) (“When an applicant for
intervention and an existing party have the same ultimate objective, a presumption of adequacy
of representation arises.”); Bishop v. U.S., No. 04-cv-00848 (N.D. Okla. Aug. 16, 2006) (ECF
No. 93) (same). Like the subsequent intervenor in Perry, IFI’s objectives are adequately
represented by existing parties in the litigation.

CONCLUSION
Many people have strong views about marriage as they do about zoning, child custody,

criminal laws, and many other matters. But Illinois law does not permit lawsuits to become a

(Congress is the proper party to defend the constitutionality of a statute when the executive
branch agrees with the plaintiffs that it is unconstitutional). Further, BLAG’s various
motions to intervene in cases challenging the constitutionality of DOMA were unopposed.
See, e.g., Windsor v. U.S., 797 F. Supp. 2d 320, 324 (S.D.N.Y. 2011); Blesch v. Holder, No.
12-CV-1578, 2012 WL 1965401, at *1 (E.D.N.Y. May 31, 2012).
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procedural morass involving scores of parties with strongly held views on the law, but no direct
stake in the outcome. Because IFI has no protectable interest in this litigation, its petition to

intervene should be denied.

Respectfully submitted,
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Office of the Illinois Attorney General
100 West Randolph Street
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Counsel for Intervenor State of lllinois

Thomas Brejcha

Paul Benjamin Linton
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Thomas More Society
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I, Jordan M. Heinz, hereby declare, under penalty of perjury, in support of Plaintiffs’

Opposition to Illinois Family Institute’s Petition for Leave to Intervene, that the following is true

and correct:

1.

I am a partner at Kirkland & Ellis LLP, counsel for Plaintiffs James Darby and

Patrick Bova, ef al., in the above-referenced matter.

2.

Attached to the Plaintiffs’ Opposition to Illinois Family Institute’s Petition for

Leave to Intervene as Exhibit A are true and correct copies of the following court decisions:

a.

b.

Kerrigan v. Commissioner of Public Health, 904 A.2d 137 (Conn. 2006);

City and County of San Francisco v. State, 128 Cal. App. 4th 1030 (Cal. Ct. App.
2005);

Duckworth v. Deane, 903 A.2d 883 (Md. 2006);

Hernandez v. Robles, 2004 WL 2334289 (N.Y. Sup. Ct., Aug. 20, 2004), aff’d by
Appellate Division, First Dep’t, Nov. 30, 2004; |
Shields v. Madigan, Index No. 1458-04, Supreme Court of New York, Rockland
County, Hon. Alfred Weiner, Jun. 3, 2004, off’d N.Y. Sup. Ct. App. Div., Sep.
23,2004;

Samuels v. New York, Index No. 1967-04 (N.Y. Sup. Ct., Albany County Jun. 29,
2004);

Wilson v. Ake, No. 8:04-cv-1680-T-30 (M.D. Fla. Aug. 12, 2004);

Li v. State of Oregon, Circuit Court for State of Oregon for County of
Multnomah, No. 0403-03057, order and Dkt. No. 49, Apr. 12,2004,

Stanhardt v. Superior Court of the State of Arizona, Arizona Court of Appeals,

No. I-CA-SA-03-0150, July 30, 2003;



j. Ash v. Forman, Circuit Court of the 17th Judicial Circuit for Broward County,
Florida, No. CACE 04-03279-05, Apr. 2, 2004;

k. Varnumv. Brien, No. CV-5965 (Iowa D. Ct., Polk County, Aug. 9, 2006); and

1. Benson v. Alverson, No. 27 CV 10-11697 (Minn. D. Ct., Hennepin County, Nov.

24, 2010).

Dated: August 20, 2012
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EXHIBIT A



Westlaw

904 A2d 137
279 Conn. 447, 904 A 2d 137
(Cite as: 279 Conn. 447, 904 A.2d 137)

FIND Request: 904 A.2d 137

Supreme Court of Connecticut,
Elizabeth KERRIGAN et al.
v,
COMMISSIONER OF PUBLIC HEALTI et al.

No. 17563,
Argued Feb. 9, 2000
Decided Aug, 13, 2006.

Background: Seven same sex couples brought de-
claratory judgment action against, among others,
the Department of Public Health, challenging the
constitutionality of State's marriage laws insofar as
they precluded the issuance of marriage licenscs to
same sex couplics. Public policy organization that
supported heterosexual marriages moved to iafer-
vene. The Superior Courd, JTudicial District of New
Ilaven, Pittman, J., denied organization's motion.
Organization appealed.

Holdings: The Supreme Court, Norcoett, J., held
that:

(17 trial eourt's determination us to the nature and
extent of the interests at issuc in a motion Tor inter-
vention as & matter of right is reviewed de novo,
overriling Washington Trust Coo vo Smich, 241
Conn. 734,699 A2d 73;

(2) organization lacked a sufficient interest to be
entitled to intecvene as a matter of right; and

(3) trial court did not abuse is discretion by deny-
ing motion for permissive intervention.

Affirmed,
West Headnotes
{1} Appeal and Errar 30 €5270(1)

31 Appeal and Crror
SO0 Decisions Reviewable
30Dy Finality of Determination
A0k67 iInterlocutory and Intermediate De-
cisions
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30%70 Nature and Scope of Decision
3070 k. Relating to Parlies or
Process. Most Cited Cases
Public policy orgamzation that supported het-
erosexuval marriages made a colorable claim to in-
tervention as a matter of right in action by same sex
couples challenging the constitutionality of State's
marriage laws, and thus Supreme Court had juris-
dictien over interlocutory appeal from order deny-
ing orpanization's motion to intervene,

[2] Appeal and Evror 30 €5781(4)

30 Appeal and Error
30X Dismissal, Withdrawal, or Abandonment
30k779 Grounds for Dismissal
30k781 Want of Actual Controversy
3078 H4) k. Effect of Delay or Lapsc
of Time in General, Most Clied Cases
Effective relicf could still be granted to pro-
posed intervenor if it prevailed in its appeal from
trial conrt's denial of motion o intervene, and thus
appeal was not rendered moot by summary judg-
ment i underlving aetian, where plaintiffs filed ap-
peal from sununary judgment; if proposed interven-
or prevailed in appeal from denial of motion to in-
tervene, it would be made a party to appeal of trial
court's decision o1 merits of case and, as such,
would be entitied to full panoply of rights afforded
t o party.

[31 Appeal and Error 30 €5578(2)

a0 Appeal and Brror
30HIE Decisions Reviewable
30L1{1Y) Finality of Dctermination
30k75 Final Judgments or Decrees
30k78 Nature and Scope of Decision
30KT78(2) k. Relating to Parties and
Process, Most Cited Cases
An unsuccesstul applicant for dmtervention
the frial court does not have a final judgment from
which 10 appeal unless he ¢an make a colorable
claim to intervention as u matter of right.
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i4] Appeal and Error 30 €==874(1)

3G Appeal and Error
IRV Review
XV} Interlocutory, Collateral, and Sup-
plementary Proceedings and Questions
30kR74 On Scparate Appeal from Inter-
locutory Judgment or Order
3081 k. In General. Most Chied
Cases
If an unsuccessful applicant for intervention in
the trial eourt makes a colorable claim lo iaterven-
tion as a matter of right, on appeal the court has jur-
isdiction to adjudicate both his claim o interven-
tion as a matler nf right and to permissive interven-
tion,

51 Appeal and Evror 30 €20893(1)

30 Appeal and Error
30X VI Review
JOXVEEY Trial De Novo
30%E92 Trial De Novoe
30k893 Cases Triable in Appellate
Court
20KR93(1y k., In General. Muast
Cited Cuses
Triul court's determination a§ io the nature and
extent of the interests at issuc in @ molion fMr inter-
vention as a matier of right is reviewed de novo;
overruling Washingron Trust Co. v Smith, 241
ot T34, 699 AT TR

5] Declavatory Judgment 118A €:0306

1184 Declaratory Juddgment

LIRATLL Proceedings

LISAITI(C) Partics
THBAK3GE k. New Parties. Most Cited

Cases

Public policy organization that supported het-
crosexual marriages lacked a sufficient interest to
be entitled to intcrvene as a matter of right in same
sex enuples' declaratory judgment action challen-
ging the. constilutionality of Statc’s marriage laws;
organization did not allege, much less demonstrate,
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that a judgiment in action would aftect any specific
right or interest possessed by it or its members.
COUBALE 52-107; Practice Bool 1998, § 9-18.

7§ Parties 287 £==38

287 Parties
2871V New Partics and Change of Parties
287Kk37 latervention
287k38 k. Tn General. Most Cited Cases

In order to obtain intervention as of right, mo-
tion to inlervene mmst be timely, the movanl must
have a direct and substantial mterest in the subjeet
matter of the litigation, the movani’s interest must
be impaired by disposition of the liripation without
the movant's involvement, and the movant's interes!
must not be represented adequately by any party 1o
the Iitigaton, C.(RS.A. § 32-107; Practice Book
1998, § 9-18.

{# Parties 287 €044

287 Parties
2871V New Parties and Change of Partics
287K37Y Intervention
287k44 k, Application and Proceedings
Thereon. Most Cited Cases
For purposes of judging the satisfaction of the
condittons for imferventinn as a matter of right,
court looks o the pleadings, that is, to the motion
for leave to intervene and to the proposed com-
plaint or defense in intervention, and accepts the al-
legations in those pleadings as true. C.GSA. §
52-107; Pravtive Book 1998, § 9-1%,

[0] Parties 287 €44

287 Parties
2871V New Parties and Change of Parties

287k37 Intervention
287k44 k. Application and Proceedings

Thereon. Most Clited Unses
Question on a petition to intervenc as a matter
of right 1¥ whether a well-pleaded defense or claim
is asserted; its merits are not to be determined, and
the defcnse or clain is assumed to be true, at least
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in the abscnce of sham, frivolity, and other similar
objections. C.(.8.A, § 52-107; Practice Book 1998,
§ 0-18.

[10] Parties 287 €44

287 Partics
2871V New Parties and Change of Partics
287K37 Tntervention
28744 k. Application and Proceedings
Thereon. Moyt Cited Cases
Neither testimony nor other evidence is ro-
quired to justify intervention, and a proposcd inter-
venor must allege sufficient facts, through the sub-
mitted motion and pleadings, if any, in order to
make & showing of his or her right to intervene.
COSAS 52107, Practiee Buok 1998, § 9-18.

(11} Parties 287 €=240(2)

287 Parties
2871V New Parties and Change of Parties
287K37 Intervention
287%40 Persons Entitled to Intervene
287k40{2) k. Interest in Subject of Ac-

tion in General, Most Cited Cases

For purposes of judging the satisfaction of the
conditions for infervention as a matter of right, in-
quiry is whether the ¢laims contained in the motion,
if true, cstublish that the proposcd intervenor has a
dircet and immediate interest that will be affected
by the judgment. C.G.8.A. § 32-107; Practice Bogk
(905, § 918,

[12] Partics 287 €=40(2)

287 Partics
2871V New Parties and Change of Parties
287K37 Intervention
287k40 Persons Entitied to Intervene
2R7k4002) e, Interest in Subject of Ac-
tion in General. Maost Cited Cases
An applicant for intervention has a right to in-
tervene where the gpplicant's interest is of such @
direct and lmmediate character that the applicant
will either gain or losc by the direct legal operation
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and effect of the judgment. C.G.5A § 52-107;
Practice Rook 1998, § 9-18.
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287 Parlies
2871V New Partics anid Change of Parties
287437 Intervention
287K40 Persons Entitled to Intervene
287402 k. Tnterest in Subject of Ac-

tion in General. Most Cited Cascs

A person or entity does not have a sufficient in-
terest to qualify for the right to intervene merely
because an impendmyg judgment will have some ef-
fect on him, her, or it; the judgment to be rendered
must affect the proposed intervenor's direct or per-
sonal rights, not those of another. C.G8.A. §
32-107; Practice Book 1998, § 9-18.

{14} Courts 106 €=297(1)

106 Courts _
10611 Establishment, Organization, and Proced-
ute
FOGTI(GY Rules of Trecision
f06KRE Previous Decisions as Controlling
or as Precedents
1{#:k%97 Decisions of United States
Courts as Authority in State Courts
106k97 1} k. In General. Most
Cired Cases
When looking to federal courts for guidance,
Connecticut courts typieally turn first to decisions
of the Second Cirevit Court of Appeals.

1153 Declaratory Judgment 118A €52306

I'18A Declaratory Judgment

{18A111 Procecdings

HBARI(C) Parties
FI8AL3OG k. New Parties. Most Cited

ases

Assuming that public policy organization
which supported heterosexual marriages had a suf-
ficicnt interest to justify permissive intervention in
same sex couples' declaratory judgment action chal-
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lenging the constitutionality of State’s marriage
taws, irial court did not sbuge its discretion by
denying motion for permissive intervention; organ-
jzation failed to demonsirale that its intercst in de-
fending the constitutivnality of the marriage laws
would aot be adequately represented by atlorney
general, and trial court recognized the import of or-
ganization's expertisc in this area, including its
proffered scientitic studies, by permitting it to par-
ticipate as an amicus curiae.

16} Parties 287 €238

287 Partics
I8V New Parties and Change of Parlies
AR87k37 Intervention
287k38 k. In General, Maost Clited Cases

A trial court exereising its diseretion in determ-
ining whether to grant & motion for permissive in-
tervention balanees scveral factors including: the
timeliness of the interveation, the proposed inter-
venor's inlerest in the eontroversy, the adequacy of
representation of such intercsts by othey parties, the
delay in the proceedings or other prejudice to the
existing parties the intervention may cause, and the
neecssity for or value of the intervention in resolv-
ing the controversy hefore the cuurt.

17t Appeal and Error 30 €949

30 Appeal and Error
30XV Review
20XV (L) Diseretion of Lower Court
30k349 k. Allowance of Remedy and

Matters of Procedure in General. Most Cited Cases

A ruling on a motion for permissive interven-
tion would be erroncous only in the rare case in
whiclh the factors to be balanced in determining
whether to grant such a motion weigh so heavily
againgt the ruling that it would amount to an abuse
of the trial eourt's discretion.

{18 Parties 287 &244

287 Partiey
2871V New Parties and Change of Parties
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287K37 Intervention
287k44 k. Application and Proceedings
Thereon. Most Cited Cases
Attorney general's defense of state statutes is
presuined to be adequate, for purposcs of determin-
ing whether to grant 2 motion for permissive inter-
vention,

[19] Parties 287 €41

287 Parties
2871V New Parties and Change of Parties
287k37 Tntervention
28741 k. Grounds. Mes1 Clied Cases

If disagreement with an actual parly over trial
sirategy, ineluding over whether to challenge or ap-
peal a court order, were sufTicient basis for a pro-
poged intervenor to claim that its interests were nol
adequately represented, the requirement would be
rendered meaningless.

**13% Vincenl P. MeCarthy, with whom was
Kristina J. Wenberg, for the appellant (proposed in-
tervenor Family Institute of Conneecticut).

Kepneth I Bartsebhi, Hartford,with whom were
Bennelt Kigin, pro hac vice, and, on the brief, An-
nefte Lamoreaus, New York City, Lori Rifldin, Kar-
en L. Dowd, Hartford, Maurcen Murphy, New
Haven and Mary L. Bonaulo, pro hac viee, for the
appellees (plamtiffs).

*%140 Gregory T, D'Auria, associate attorney gen-
eral, with whom were Robert W. Clark, assistant at-
torney general, and, on the brief, Richard Blu-
meonihal, attorney general, and Susan Cuiss Cobb,
assistanl  attorney general, Ffor the appelices
{defendants).

SULLIVAN, CJ., and BORDEN, NOR COTT,
PALMER and ZARLLEA, Js. FIN®

FN#* Tle listing of justices reflects their
seniorily status on this court as of the date
of argument.
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NORCOTT, 1.
[1][23{3][4] *448 In this appeal, we consider
whether the trial court properly denicd the motion

of the propesed intervenor, the Family Institule of

Connecticut (institute), to infervene as a party de-
fendant in this declaratory judgment aclion h!'ﬂ%%_lgt
by the plaintiffs, seven samc scx coupies, '
against, among others, the defendant *44% depart-
ment of public health (department), e challenging
the constilutionality of Connecticut's marriage laws
insofar as they preciude the issuance of magriage li-
censes 1o same sex couples. On appeal, N the in-
stitute, a public policy organization that supports
heteroscxual *450 marriage as the ideal cnviron-
ment for raising children, *%141 claims that the tri-
al court should have permitted if to infcrvene in this
litigation as a matter of right, or in the alternative,
permissively. We affirm the judgment of the trial
court,

FN1. The plainiiffs are; (1) Elizabeth Ker-
rigan and Joanne Mock; (2} Janct Peck and
Carol Conkling (3) Geraldine Artis and Su-
zanne Artis; (4) Jeffrey Busch and Stephen
Davis; (5) Janc Ellen Martin and Denise
Howard; (6) Jolm Anderson and Garrett
Staclk; and {7) Barbara Levine-Ritterman
and Robin Levine-Ritterman.

FNZ. Alse named as defendants in this
casc are J, Robert Galvin, in his official ca-
pacity a8 commissioner of public health,
and Dorvothy Bean, deputy and acting town
elerk and registrar of vital statistics of the
town of Madison. We note that Bean has
adopted the brief filed by the department
and Galvin. Hereatter, we refer to the de-
fendants individually by name and colicet-
ively as the defendants.

FNG. The mstitute appealed from the judg-
ment of the (rial court to the Appcliale
Court, and we transterred the appeal fo this
court pursuant to {eneral Statures  §
S1-199c) and Practice Book § 63-1.
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We note briefly, sua sponte, the basis for
our continued subject matter jurisdiction
over this appeal because, under Stafe v
Curcio, 191 Conn, 27, 31, 463 A.2d 366
{1983}, “any unsuccessful appheant for
mitervention in the trial court does not
have a final judgment from which to ap-
peal wnless he can make a eolorable
claim to intervention as a matter of right.
If he does make such a colorable elaim,
on appeal the court has jurisdiction to
adjudicate both his claim to intcrvention
as a matier of right and to permissive in-
tervention.”  Comenon Condominiuin
Aszns., dne. v Common Associates, 5
ConnApp. 288, 241, 497 A2d T80
(1982); accord, e.g., King v Sufiar, 233
Conr. 429, 435.36, 754 A2d TR2 (2000
. Having reviewed the prescnt case, we
are satisficd that the institufc hag made a
“colorable claim fo intervenmtion as a
matter of right,” and that we, therefore,
properly have jurisdiction over this inter-
locutory appeal.

Moreover, we also note that, while this
appeal was pending before this court, on
fuly 12, 2006, the trial eourt issued a
memorandum of decislon granting the
defendanis' motion for summary judg-
ment. This event raiscs moolness eon-
cerns with respeet to the institule’s ap-
peal from the trial cowrl's denial of iis
motion to intervene in light of this
court’s decision in Jomey v Afcker, 172
Conn. 572, 576-77, 375 AZd 1034
(19771, wherein this court dismissed as
moot the proposed infervenors' appeal
from the trial court's denial of their mo-
tion to intervene in & mandamus action
because that underlying litigation had
been resolved by stipulation by the time
that they filed their appeal. We conclude,
however, that the present case is distin-
guishable from Jones because effective
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refief sti)l can be granted to the institute
if it prevails in this appeal. Sce Walling-
Jord Center Axyociares v, Board of Tax
Review, 68 ConnApp. 803, B07-808,
795 A2d 2600 (2002) {subsequent prop-
crty owner's appeal from denial of no-
tion to intervene not rendered moot by
judgment in underlying tax appeal be-
cause effective relief could be granted as
further trial court proceedings were not
necessary and judgment could be opened
and amended). Specifically, relief is still
avatlable to the institute because the
plaintiffs filed an appeal to the Appellate
Court from the judgment of the trial
court on July 28, 2006, if the institute
prevails in this appeal from the denial of
its notion to intervene, we will direct
judgment that would make it a party at
the trial court fevel, which accordingly
would make it a party to that appeal of
the trial court's decision ot the merits off
this cage. See Practice Book § 60-4, This
is cffective relief because, as a party-
appellee to a pending appeal, the insti-
tute will then be centitfed to the full
panoply of rights afforded to a party
rather than an amicus curiae, such as the
right to file a thirty-five page bricf as a
marter of right and to participate at oral
argument. Compare Practice Book §§
673 (bricfing) and 70-4 (oral argument)
with Praciive Book § 67-7 {amicus curi-
ae procedures}.

The record reveals the following undispuated
facts and procedural histnry. In August, 2004, the
seven plaintiff couples went separately to the oftfice
ol the defendant Porothy Bean, the deputy and act-
ing town clerlc and registrar for vital statistics of the
rown of Madison, and requested applications for
marriage licenses, An employee dcting on Bean's
behalf stated that, in accordance with an opinion
authored by the aitorney general dated May 17,
2004, she could not issue them marriage lHecnses.
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Thercafter, the plaintitfs commenced this action,
claiming that, 1o the extent that any statute, regula-
tion or common-law rutc precludes otherwise quali-
fied individuals from marrying because they wish
o marry someonc of the same sex, or are gay or
lesbian couptes, such statutes, regulations and com-
mon-law rules violated numerous provisions of the
Connecticut constitution. The plaintiffs requested a
declaratory judgment to this effect, as well as in-

junctions ordering: (1) Bean to issuc marriage li-

censcs to the plaintiffs upon proper completion of
the apphcations; and (2) the deparbment “lo take
any and all steps necessary to cffectuate the
[clourt's declaration, including 1‘cgisfering*451
such marriages upnn proper return.” The defendants
answered the complaint with general denials.

Shortly after the plainiiffs filed the complaint,
the institute moved, pursuant (o tieneral Statutes §
52---;:.)7,1"N" and Practice Book § 9-18, " to in-
tervene in the casc as 4 matter of right, or in the al-
ternative, permissively. According to the motion
papers, which include an affidavit from the insti-
tute's exceutive director, Brian Brown, the institute
is a nonpartisan, nonprofit, tax exempt “public
policy organization whose purpose is to help make
Connceticut as family-friendly as possible.... [The
institute] places a strong emphasis on eduealion,
and networks with pro-family groups arnund ..
Connecticut and throughout the nation.” Brown al-
leged that the institute “foresees a restored con-
scnsus that the family consists of people related by
marriage, birth or adoption, and which recognizes
the vital role of both *#142 mother and father in
nurluring and supporting children....” 0 The in-
stitule sought to intervene in order to *432
“sirengthen traditional families and uphold the ideal
of 1 Tather, mother and child family which has been
the ideal family for thousands of years.” It also
sought “to assist the [c]ourt in its deliberations of
important issues through the experience and expert-
ise of [the institute's] members in the area of tradi-
tHional marriage and raising children in a traditional
marriage.”
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FN4, General Statutes § 52-107 provides:
“The court may determine the controversy
as between the parlies before it, if it ean o
so without prejudice to the rights of others;
but, if a complete determination cannot be
had without the presence of other parties,
the court may direct that such other parties
be brought in. If a person not a party has
an interest or title which the judgment will
affect, the court, on his application, shall
direct him to be made a party.”

ENS. Practice Book § 9418 provides: “The
judicial authority may determine the con-
troversy as between the parties before it, if
it can do sn without prejudice 1o the rights
of others; but, if 4 complete determinating
cannot be had without the presence of oth-
er parties, the judicial guthority may direet
that they be brought in. I a persnn not &
party has an interest or tille which the
judgment will affect, the judicial authorily,
on its motion, shall direct that person to be
made a party.”

FNG. The institute also advocates in sup-
porl of! (1} “a community commiitied to ra-
cial reconciliation and compassion for all
familics, especially  single-parent and
needy families”; (2) “a socicty committed
to helping family, church, synagogue and
community meet the needs of its members
without undue dependence upon govern-
ment”; and (3) “a culturc that recognizes
the indisputable link between the sanetity
of life at every stage and the dignity of
every person.”

The institute subscquently supplemented ifs
motion with additional papers arguing that the de-
fendants' answering of the complaint withowt [irst
fling a motion to sirike demonstrated their
“unwillingness to aggressively defend the mariage
stalutes,” heeausc “truly adversarial defendants
would have filed motions to strike the complaint
where, as here, there is no existing Connecticut law
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supportive of the pluintiffs’ constitutional claims.
The Faiture of the [s]tale defendanis to file motions
to strike demonsirates thai they do not adequately
represent the mterests of [the institute].” The sup-
plemental papers further noted that, the “failure (or
refusal) of the [sltate defendants to test the legal
sufficiency of the complaint by moving to strike
rajses an ipference that they are sympathetic to
[the] [p]laintitfs’ desire for same-sex marriage, and
thus “friendly’ to [the] [pHaintiffs, * ' If this is
{rue, this ease is not truly adversarial among the ex-
isting parties, a vital component of nur system of
jurisprudence.”

FN7. The institute noted in particular that
the website of Beun's altorney advertised
that her practice arcas include domestic
partnership law.

The trial court denied the institute’s motion to
intervenc in 4 comprehensive memorandum of de-
cision. With respect to intervention as a matter of
right, the trial court concluded that, “[wlhatever the
outcome of this litipation, it is manifest that no leg-
al interest of [the institute] will be affected thereby.
Woreover, [the institute] hus failed lo demonstrate
that it has any interest at stake that is ditferent from
any other individual *453 or entity that has a
strongly held view about the subject matter of this
litigation.... [The institutc] has no interest to asscrt
that is any different from any member of the public
at {arge who may have an opinion about important
political and social issues of the day. The fact that
[the institute] might be more arliculate, vneal, pas-
sionate or organized in expressing its view docs not
confer upon it a legal inlerest of any kind.”

The trial court also denied the institute's mo-
tion for permissive intervention, concluding that,
“[w]ithout some interest different from that of any
number of individuals or organizations with an
opinion on the subjeet of same sex marriage, the
grant of intervention to [the institutc] would open
the daors to intervention by any number of other
proposed intervenors with a similar or opposing
view, creating ¢ vast and unwieldy lawsuil that
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would il scrve the real interests of the plaintiffs
and defendants already in the case” Y The
*%143 trial court noted, however, that the submis-
sion of amicus curiae briefs by public policy organ-
izations af an “appropriate time” might be “helpful
to the court in detcrmining one or more of the ulti-
mate issues {o be decided.” The trial court rendered
j{_u‘ggment accordingly, and this appeal followed.
BN

FN%. The trial court further rejected the in-
stitute’s claim that the attorney general was
inadequately <efending the statutes' consti-
tutionality, noting that the more aggressive
litigation strategy protfered by the institute
“merely reinforces the court’s finding that
an order permitting intcrvention by the
[institute] would likely create ‘delay in the
proceedings or other prejudice tn the cxist-
jng parties’ in this lawsuit.”

FN9. We note that Patricia J. Grassi and
Naney J. O'Connor, the town clerks of
Canterbury  and  Scotlund, respectively
(clerks), also filed motions to intervene in
this case, claiming that a judgment for the
plaintiffs would “conflict with their sin-
cevely-held religious belief that marriage is
limited to the joining of onc man to one
woran, and force them into making a
Hohson's choice of either resigning their
elected offices or vielating their con-
science” by having to issuc marriage [i-
censes to same sex cnuples. The trial court
denied the clerks' motion to intervene. The
clerks appealed from that denial, but sub-
sequently withdrew that appeal on January
20, 2006, after briefing, but before oral ar-
gument,

[5] *454 Before tumning to the institule's specit-
ic claims on appeal, we note the applicable standard
of review. The institute and the defendants, citing
the Appeliate Court decision in Rosado v Bridge-
port Reman  Catholic Dhocesam: Corp, 00
Corv App. 134, 142, 738 A2d 916 (2000), coutead
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that the trial court's denial of a motinn to inlervene
as & matter of right is subject tn plepary review.
The plaintiffs claim, however, that Raesado 15 incon-
sistent with precedent from this court, specifically
Washington Trust Co. v, Swmith, 241 Cenn. 734,
74748, 699 A 24 73 {1997, wherein this court ap-
plied the abuse of discretion standard of review to
the trial court's determination that two partics
clabming a right to redemption counld not intervenc
as of right in a forcclosure action, Although all
pariies’ case citations are accurate, we nhow con-
clude that the analytical distinetion between the two
different types of intervention, specifically, per-
missively and as of right, requires us to review de
novo the trial court's determination as to the natare
and extent nf the interests at sue jn a motion for
mervention as a matter of right. Y See *455
Hurton v, Meskill, 187 Conn. 187, 19]-92, 448
A2d 579 (1982) (“The distinction between inter-
vention of right and permissive intervention, such
as is found in Rule 24 of the Federal Rules of Civil
Procedure, has not been clearly made in Comnectic-
ut practice.... Most nf nur cases discuss the admis-
ston of new parties as coming within the *broad dis-
eretion’ of the trial court.... But there are also cascs
which make clear that intervention of right **144
exists in Connecticut practice.” [Citations nimit-
ted,]). In addition to accommodating the “direct and
substantial interests” implicated by a motion tn in-
tervene as « matter of right, the less restriclive de
nnvo standard of review is morc consistent with the
nature of the refevant inguiry taken to evaluate such
& claim, which is confined to 4 review of the relev-
ant pleadings, with all aflepations therein taken as
true. Hashingtfon Trust Co. v, Smith, supra, at 746,
699 A.2d 73, Thus, to the cxtent that Washingron
Trust Co, stands for the proposition that, other than
a matter of timeliness, u trig] court's decision on the
merits of a party's motion to infervene as a matier
of right, and specifically the nature and extent of
the rights at issue, is subject to review for abuse of
discretion, it is overruled. N

EN1O. noso concluding, we follow the Ap-
pellate Court's decision in Koscdo, wherein
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that cour! relied on the standard of review
articulateil by the Court of Appeals for the
Fifth Crrewit in Edwards v, Fowston, 78
F.3d 983, 1000 {5th Cir.1996), and stated
that, “[t]he denial of a motion to intervene
as of right raises a question of law and
warranis plenary review, whereas a denial
for permissive intcrveniion is reviewed
wilth an abusc of discretion standard.” Ros-
cde v, Bridvepori Boman Cathelic Divces-
ar Corp, supra, 60 Conn App. at 142, 758
AZd 9160 In so holding, the Appellate
Courl in Rusado correctly sought guidance
from federal cases applying rule 24 of the
Federal Rules of Clvil Procedure in articu-
lating this standard of review. Scec, e.g,
Horton v Meskill, 187 Conn. 187, 192,
445 A 24 379 (1982). That court's choice
of circuil was significant because i is well
established in the Second Circuif, whose
precedents we ordinarily look to first with
respect Lo cases applying federal law, that
a irial cowrt's decision o1z a motion to inter-
vene, whether permissively or as 4 matter
of right, is reviewcd for abuse of discre-
tion. See, e.g., Parricia Hayes Associates,
tne, v, Commell Laird Holdings, 339 F.3d
76, 80 (24 Cir.2003). In this context,
however, we find persuasive the analytical
distinction beiween permissive interven-
tion and inlervention as a matter of right,
and parl company fromn both the Second
Circuit and our own prior decision in
Washingron Truse Coo v Smith, supra, 24)
Con, at T47-48, 699 A 24 73,

NI In Woaskingron Truse Cao v Smith,
supra, 241 Comn. ot 744, 699 A2d 73, we
also followed case law holding that the tri-
al court's initiat determination of the
fimeliness of 4 motion to intervenc 4s a
matler of right is subject to review for ab-
use of discretion. Because the timeliness of
the institutc's motion i not at issuc in this
appeal, we necd not reconsider the stand-
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ard of review applicabie to the trial court's
initzal determination of timeliness.

I

[6] We now turn to the institute's claim that the
trial court impropetly denicd its motion to infervene
as a matter of right. Specifically, the institule con-
tends that the trial court improperly concluded that:
(1) it does not have a sufficiently significant in-
terest in the outcome af the litigation, and that deni-
al of the motion to intervene would not impair the
institute's ability to protect its *456 interests; and
(2) the present defendants, who arc represented by
the attorney general pursuant to Gengral Statutes §
3125, 7 will adequately represent the instimte's
interests. In response, both the plaintiffs and the de-
fendants contend that the trial court properly denied
the institute’s motion to intervenc as # matter of
right because: {1) the institute's interest is not suffi-
ciently direct or personal, but rather is one of gen-
cralized interest in public policy; and (2) the insti-
tufe has failed to defeat the presumptlion that the at-
torney general iz adequately conducting the defense
of the marriage statules. We agree with the
plainti{fs and the defendants.

EN12. Goneral Statutes § 3-125 provides
in televant part: “The Atlorney General
shall have general supervision over all leg-
al matters in which the state is an Inter-
ested party, except those legal matters over
which prosceuting officers have direction.
He shall appear for the state ... and for all
heads of depariments and statc boards,
[and] connmissioners ... in all suits and oth-
er civil proceedings, cxeept upon criminal
recognizances and bail bonds, in which the
state 18 a party or s inferested, or in which
the official acts and doings of said officers
are called in question .. in any court or
other (ribunal, as the dutics of his of fice re-
quire; and ail such suits shalt be conducted
by hiin or under his direction.... All legal
services required by such officers and
boards in matters relating o their official
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duties shall be performed by the Attorney
Gencral or under his dircetton. Al wiits,
sumimonses or other processes served upon
such officers and legislators shall, forth-
with, be transmitied by them to the Attor-
" ney General. All suils or other proceedings
by such officers shall be brought by the
Attorney General or under his direction....”

[7] The four element, conjunctive mquiry gov-
crning the decision on a motion for intervention as
a matter of right is aptly swmnmarized in Rosado w
Brideeport Rowan Cathalic Diocesea Corp., supra,
60 ComuApp, st 1349, 758 A 2d 916, Specifically,
“[tThe motion to intervene must be limely, the
movant must have a direct and substantial interest
in the subject matter of the litigation, the movant's
inferest must be impaired by disposition of the litig-
atton *+145 without the movant's involvement and
the movant's interest inust not be represented ad-
ecuately by any *457 party to the litigation.” Id., at
141, 758 A2d 916; accord France vo East Shore
Development, Tne, 271 Conn. 623, 631, 858 A.2d
03 (M Washisgton Trust Co. v, Smith, supra,
241 Conm. at 74543, 60%0 A28 T3 Horton v
Meskifd, supra, 187 Conn, at 19196, 445 A 2d 574,

[K][Q[10T1 1] “For purposes of judging the sat-
tsfaclion of [the] conditions [for intervention] we
loole 1o the pleadings, that is, to the motion for
leave o intervene and to the proposed complaint or
delense in intervention, and ... we accept the altegs-
tions in these pleadings as true. The question on a
petition Lo intervene is whether a well-pleaded de-
fense or claim is asscried. lts merits are nol to be
determined, The defense or ¢laim is usswmed (o be
true on motion 1o intervene, at least in the absence
of sham, frivolity, and other similar objections.”
{Intcrnal gquotation marks omitted.) Washington
Truse Co. v Sush, supra, 241 Conn. at 746, 699
A.2d 73, Thus, neither testimony nor other evid-
cnee is required 1o justify intervention, and “fa]
proposed Intervenor must allege sufficient facts,
through the submitted motion and pleadings, tf any,
in order to make a showing of his or her right to in-
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tervene. The inquiry is whether the claims con-
tained in the motion, if true, establish that the pro-
posed inlervenor has a direct and imimediate interest
that will be affected by the judgment.” 5, at 747,
69 A2 T3,

[$2]{t3] It is undispuled thal the institute's mo-
tlon o inlervene salisfies the first element of timeli-
ness, Accordingly, we turn to lhe second element,
namely, whether the trial court properly concluded
that the institute lacked a sufficient inlercsl in this
titigation to be entitled to intervene as a matter of
right. “An applicant for intervention has a right 1o
intervene .., where the applicant's interest is of such
a direct and immediate character that the applicant
will either gain or lose by the dircet legal operation
and etfeet of the judgment” (Internal quotation
marks omitted .y Forranr v Meskill, supra, 187
Com. at 195, 443 A2d 5379, “[A] person or entity
does not have *4588 a sufficient inferest to qualify
for the right to intervens merely because an im-
pending judgment will have some effect on him,
her, or it. The judgment to be rendered must aTeet
the proposed intervenor's diveet or personal rights,
not thosc of anothicr.” 4.

Having reviewed the Tacts set farth in the mo-
tion papers, we conclude thal the institute has not
tdentified an interest of “direct and immediate char-
acter™ that will cause il to gain or lose anything as a
resull of the judgment in this case. Indeed, the insti-
tute has not offeged, much less demonstrated, that a
judgment in this case will affect any speeifie rigli
or inlerest possessed by it or its members. Sce
Wastington Trst Co.ow Smith, supra, 241 Conn, gt
T47-48, 699 A.2d 75 (concluding that parties ¢laim-
ing right to redemption, one through pessession of
leaschold interest and other through having pwr-
chased equity of redemption, should have been per-
milted 1o intervene as defendants n foreclosure ac-
ton); /o re Beby Giet B, 224 Conn. 263, 275-76,
618 AZd 1 {1992} ("Here, the only legal interests
at stake in the lermination procecding were the
mother's parental rights. Although the preadoptive
parenis may have been affected by the court's judg-
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nent In the fermination proceeding, they had no
legal interest at stalce that would entitle them to in-
{ervene.”); see also Grutier v. Rolfinger, 188 F3d
394, 39400 (6th Cir.199%9) (minority students
should have been pomitied Lo intervene in action
challenging state unmiversity's admissions policies
becausc they had “enunciated a specific inferest in
the *¥146 subject matter of this case, namely their
interest in gaining admission to the [ulniversity,”
and “[t]here is Httle room for doubt that access to
the {ulniversity for African-American and Latino/s
students will be impaired to some cxtent and that a
substantial deeline in the enrollment of these stu-
dents may well result if the [ulniversity is pre-
cluded from considering race as a factor in admis-
sions™); San Francives v Stare, 128 Cal App.dth
1030, 1038.39, 27 CalRpir3d 722 (2005) *459 or-
ganization created to defend initiative leading to le-
gislation precluding same sex marriage lacked in-
terest sufficient to justify permissive interventien
when it did “not elaim a ruling about the constitu-
tionality of denying marriage licenses to same-sex
couples will impair or invalidate the existing mar-
ringes of its members, or atfect the rights of its
members Lo marry persons of their choice in the fu-
ture™), review denied, Cal., 2005 Cal. T.exis 8002
{July 20, 2005).

A comparison of the Appellate Court decisions
m Stare Board of Bducarion v, Warerbwm, 11
Conn App. 67, 371 AZd 148 (1999), and Polpmer
Resources, Lid v Keenep, 32 ConApp. 340, 629
A2d 447 (1993), i illustrative on this jssue. In
St Board of Educarion v, Warerbury, suprs, at
3371 A4 148, the court concluded that a par-
ent-teacher organization and individual parents had
sufficient interest to intervene in a mandamus de-
tion compelling a eity to implement a school deseg-
regation plan beesuse, “what can be more direct
and personal than the interest of the parent of a
schoe! child in the subject matter of this niandamus
action-namely, compelling the implementation of
the proposed plan for a desegregated school in the
Matoncy Schoo! district? By condrast, in Polpuwer
Rosources, Ll v, Keeney, sapra, at 35310629 A2d
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447, the Appellate Court coneluded that a neighbot-
hood environmental organization could not inter-
vene as a matter of right in a civil rights action
brought by a local manufucturing plant against the
department of cnvironmental protection because,
“[a]tihough the resolution of [the manutacturer's)
eivil rights claim might theorefically have an effect
on [the environmental group, its] interest in the im-
pending judginent was not sufficiently direct or per-
sonai to require intcrvention....” {Emphasis added.)
Id., at 349-51, 629 A 2¢ 447,

[14] The institute's reliancc on State Board of
Feucation is misplaced because its interest in the
present case is *460 not nearly as direct and per-
sonal as that of a parent seeking to ensurc the prop-
er implementation of a desegregation plan at his or
her child's school. Rather, the only interest that the
institute has established in the present case is that
of a generalized public policy organization far more
akin to the ncighborhood environmental organiza-
tion In Pedymer Resowrees, Lid Put differently, all
the institute hag cstablished in this case is its strong
and capable conmmitment to championing a particu-
lar cause, |~ which ** 147 the trial court properly
concluded was insufficient 1o require its interven-
tion as a matter of right, R

FN13, The institute's reliance on Lk
Assn. of Counties v, Climton, 255 F.3d
1246 (10th Cir. 2001}, also i unavailing. In
that case, the Tenth Cireuit Court of Ap-
peals concluded that the District Court
should have permitted several caviron-
mental organizations to intervene as a mat-
ter of right in an action brouglit to declare
llegal a presidential proclamation estab-
lishing an environnientally protected na-
tional monumnent area, thus precluding the
development of a mine within that arca.
fd,, at 1248-49, The court followed
“numerous cases in which environmental
organizations and other special interest
groups have been held to have a sufficient
interest for purposes of infervention as of
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right in cases in which their particular in-
threatened,”  Finding
“persuasive those opintons holding that or-
gunizations whose purpose is the protec-
tton and congervation of wildlife and its
habitat have a protectable interest in litiga-
tion that threatens those goals” Jd, ai

terests WO

sy
F el e

The Tenth Circuit deciston in Uralr Assn.
of Counties s not controlhng in the
present case, First, we view it as limited
to its factual context, namely, the envir-
onmental arena. Second, it is a Tenth
Cirenit case, and that court admittedly
follows “a somewhat liheral line i al-
lowing intervention.” (Internal quotation
marks omilted.) Td,, at 124%; compare
hnited States v, Hooker Chemicals &
Piasiics, 749 ¥2d 968, 93788 (2d
Cir. 1984y (District  Court  properly
denied evvironmental group's motion to
mtervene as of right under rule 24 of the
Federat Rules of Civil Proccdure in ac-
tion brought by poverninent under cmet-
gency powers provisions of Clean Waler
Act, Safe Drinking Water Act and Re-
source Conservation and Recovery Act
because “intervention as of right in such
actions is to be nasrowly limited and re-
quires a particularly strong showing of
inadequate rcprescntation™). By contrast,
when looking to federal courts tor guid-
ance, we typically turn first to decisions
of the Sceond Cirewit Court of Appeals.
See, e.g., Turner v, Frowein, 253 Conn,
312, 344, 752 A2d 955 (20000

FNF4, Inasmuch as the applicable test is
conjunciive; see, e.g., Rovado v. Bridge-
port Roman  Cadbolic Diocesan Corp.
supra, 60 Conn App. at 134, 758 A 2d 9106;
and the institute has failed to satisly the in-
terest factor, we need not address the
parties' arguments with respeet to the re-
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maining elements for intcrvention as a
matter of right.

*461 11

[15] In the alternative, the institnte claims that
the trial court abused its discretion by not permit-
fing it to intervene permissively. Specifically, the
inglitute appears to argue that, with respect o its
permissive intervention claim, the irial court en-
gaged in an improper analysis of the * ‘delay’ ™ that
might be caused by its intervesntion. We, however,
read the trial court’s decision as considering ©
‘delay in the proccedings or other prejudice to the
existing parties' ™ as only a single factor in its ana-
lysis of the permissive iniervention claim, rather
than as an enlirely separaie ground lor denying the
motton to intervene, and will analyze the institute's
¢luim accordingly.

{16177 A trial court exercising its discrelion
i delermining whether to grant a motion for per-
missive intervention balances “several faclors
[including]: the timeliness of the intervention, thc
proposed intervenor's intercst in the controversy,
the adequacy of representation of such mteresis by
other partics, the delay n the proceedings or other
prejudice to the cxisting pastics the intervention
may sause, and the necessity for or value of the in-
tervention in resolving the controversy [belore the
court].... [A] ruling on a motion for permissive in-
tervention would be erronsons only in the rare case
[in which] such factors weigh so heavily against the
ruling that it would amount to an abuse of the trial
court's discretion,” (Citations omitted; internal quo-
tation matks omitted.y Ravado v. Bridgeport Reman
Catholic Diccesan Corp, 276 Coun, 168, 226, 884
AL2d 9812605, quoting Harton v. Meslil, supra,
187 Conn. at 197, 443 A2d 879 sccalso 4T & T
Corp. v Sprine Corp., 407 F3d 560, 562 (24
Cir 2005) (Y[rleversal of a distriet court's denial of
permissive intervention is & very rare bird indeed,
50 *462 selklom scon as to be considered unique”
[internal quotation marks omitted]).

{1%1719] Even if we swere to assuing, arguendo,
that the stitute has an interest sufficient to justify
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permissive intervention, we conclude ihat the trial
court nevertheless did not abuse its discretion by
denying the motion for permissive intervention. Re-
viewing the other factors, the trial court reasonably
could have delermined ihat the institute's interest in
defending the ennstitutionality uf thie marriage laws
would be adequately represented*#148 by the attor-
ncy general, whose defense of state statutes is
“presumed” te be adequate. Horton v Meskiff.
supra, 187 Conn. at 196, 445 A.2d 579 (*althuugh
an inlervening municipality is not barred frum de-
fending the constitutionality uf the financing sys-
lem, such an interest cnuld never justify interven-
tion in a case such as the present one where the
cunstitulionality of the statutec is being defended
directly by the state as represenicd by the aitorney
general™); see also, c.g., New Mevico Right to
ChoosedNARAL v, Jobosor, 126 NM, TRE, 796,
975 P.2d 841(1998} (trial cuurt improperly permit-
ted individuals to intervene as taxpayers and to pro-
tect life nf unbom in case attacking restriction of
siate funding for abortions because depariment of
human services “is presumed to eepresent that in-
terest adequately™), cert. denied sub nom. Klecan 1.
New Moxico Right 1o Choose/NARAL, 526 U5,
1020, 1% 5.6 1256, 143 LEL2d 352 (1999). In-
decd, the institute's attack an the adequacy of the
attorney general's representalion largely is confined
to its asscriion that his commitment to defending
this casc aggressively has been belied by lis de-
cisiun to answer the cnimplaint, rather than test is
fegal sufficicncy immediately by moving to strike.
This is, however, merely a strategic disagreement,
which has, in any evenl, been rendered moot by the
fact that the defendants filed a motinn for sumnmary
judgment in the trial court. The institute has, there-
fore, failed W demonstrate *463 madcquate repres-
entatton, because "[i]0 disagreement with an actual
party over trial strategy, inchuding over whether tu
challenge or appeal a cnurt order, were sufficient
basis for a pruposed intervenor to claim that its in-
terests were nol adequately represented, the fe-
quirement would be rendered meaningless.” R
Linited States v, Yorkers Board of Fducarion, G02
F2d 213, 208 (2 Cir. 1990}
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NS, We further rejeet the institute’s
claiin that it is nut adeqoately represented
in this action hecause of its “unique posi-
tion regarding the protection of Conncctic-
ut families and children.” To the contrary,
this is not a casc involving a multiplicity of
divergent interests that need to be repres-
ented separately because of different ways
by which the merits might be resolved. As
demonstrated by the plaintiffs' request for
refef in their complaint, this is nut a case
that is subject to a vartcty uf resolutions;
either the marriage laws arc constituliunal,
or they arc not. This cuse is nat, for ex-
ample, Srate Baard of Education v. Water-
Day, supra, 28 Cunn App, at 74, 571 A 2d
148. wherein the Appellate Courl con-
cluded that the intervertion of school par-
cnts into a mandamus action eaforcing a
school descgregatiun plan was warranted
beecause their interests might “compete
with the interests of the state buard of edu-
cation, the cummissioner of education and
‘all the uther ciizens' of Connecticut
While the attainment of the vitimate goal,
the realizatiun of the school racial balan-
cing plan, may he the same, the plaintiffs
and the appellanls may well be at odds
with regard tn the structurc of scttleiment
propasals, delays and concessions, which
the current plainfiffs might be willing to
affnrd the defoendants, arguably to the det-
riment of the appellants' intevest, and con-
cern fnr the imumediate nnplementation of
the plan.”

Morcuver, with respect to the “necessity fur ur
value of the imterveniion in terms of resolving the
controversy [before the enurt]™; Rosado v Bridge-
port Roman Cathofic Diocesan Corp., supra, 276
Conn, at 226, 884 A.2d 981; the trial cuurt recog-
nized the import of the institute’s expertise in (his
arca, including iis proffercd scicntific studies with
respect to children who lack mother ur father fig-
ures, by permitling it to participute as an armicus

© 2012 Thomson Reuters. Nu Claim 1o Orig, US Gov. Works.



ond A.2d 137
279 Conn. 447, 904 A.2d 137
{Cite as: 279 Conn. 447, 904 A.2d 137}

curiac,]“ﬁl(} #%149 *464 Indeed, our revicw of the

record demonsirates that the institute has filed an
cxtensive amicus brief that contains ample refer-
cnces 1o those scientific 's.tuc'lics.F?'\;1 ! The trial
court properly balanced the parties' fnterest in the
expeditious resolution of this action with its desirc
to avail itself of the fnstitule's proffered expertise as
to the merits of the controversy before the court,
and did not, therefore, abuse its broad discretion by
denying the institute’s motion for permissive inter-
venton.

FNI16. The amicus brief filed by the insti-
tute in the trial court is more than thirty
pages, 4 fength thatl glone demonstrates the
triat court’s grace in permitting the in-
votvement of the institute in this litigation.
Cf Practice Bool $§ 67-7 (limiting amicus
bricfs to no more than “ten pages unless 4
specific request is made for a brief of more
than that fength™).

We further nate that numerous other
partics have fled similarly extensive
amicus briefs in the trial court support-
ing cither side of this case. The pluintiffs
arc supported by a single comprehensive
brief fed by a variety of amict curiae,
imcluding, among  others, the Asian
Amecrican Legal Defense and Education
Fund, Connecticut NOW, Connccticut
AFL-CIO, Freedom tn Marry, the
Lambda Legal Defense and Cducatien
Fund, Love Makes a Family, the Nation-
al Association of Social Workers, the
National Council of Jewish Warmen, the
Connecticul  chapters of the Parents,
Familics and Friends of Lcesbians and
Gays, the Southern Poverty Law Center
and the General Synod of the United
Church of Christ. In addition to the insti-
tute's thirty-two page amicus brief, the
defendants are supported by a thirty-two
page brief filed by the Family Research
Council, a thirly page brief filed by the
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Conneetieut Catholic Conference, and a
forty-scven  page brief filed by the
Untted Famities of Connecticut.

With respect to the partics, the plaimiiffs'
principal memorandum of faw in support
of their moticn for summary judgment
was sixty-five pages, and their reply
brief wuas forty pages. The defendants'
response memorandum was seventy-four
pages. We, therefore, disagree with the
nslilute's elaim, made at oral arguiment
before this court, that the trial court's de-
cigion on the merits of the case, which
was argued before that court on March
21, 2006, and decided on July 12, 2006,
was somewhat tess than fully informed.

FNI7. We note that an amicus brief is an
acceptable means of presenting scientific
studies o a court that might consider their
impact in deeciding a constitutional issue.
See Stwie v, Ledbetter, 275 Conn, 334,
S69-70, B A2d 290 (2005) {considering
whether to adopt new standard under stale
constitution for determining reliability of
eyvewitness identification).

The judgiment is alfirmed,
In this opinion the other justices concurred.

Conn,, 2006,
Kerrigan v. Comunissioner of Public Health
279 Conn. 447, 904 A.2d 137

END OF DOCUMENT
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FIND Request: 128 Cal. App. 4th 1030

Court of Appcal, First District, Division 3, Califor-
nia,
CITY AND COUNTY OF SAN FRANCISCO,
Plaintiff and Responden,

V.
STATIE of California, ot al., Defendants and Re-
spondents;

Proposition 22 Legal Defense and Education Fund,
Movant and Appellant.
Lancy Woo, ¢l al., Plaintiffs and Respondents,
V.
Bill Lockyer, Defendants and Respondents;
Proposition 22 Legal Defense and Education Fund,
Movant and Appellant.

No. A106760.
April 27, 2005, .
Review Denied July 20, 2005.""

FN* George, C.1, and Baxter, 1., did not
participate therein.

Background: City and county and interested indi-
viduals brought separate sctions against state clhual-
lenging legal definition of murringe as between o
man and g woman, as enacted by voters' initiative
Proposition 22, Actions were consolidated and or-
ganization defending law moved to intervene. The
Superior Cowrt, San Francisco Counly, Nos, CGC-
04-429539, CGC-04-504038,James L, Warren, [,
denied intcrvention motion. Organization appealed.

Holding: The Court of Appeal, McGuiness, P,
hield that organization did not have direet and im-
mediate interest in oulcome of consolidated actions,
and thus was not eniitled to intervene,

Affirmed.

Scc also 33 Caldth 1085, 17 Cal Rpte.3d 225,
95 p.3d 459,

West Headnotes
[1I Parties 287 €=240(2)

287 Purties
2RIV New Partics and Change of Parties
287k37 Intervention
287%40 Persons Lntitled to Intervene
2804002y k. Tnterest in subject of ac-

tion in gencral. Most Cited Cases

Orgunization comprised of official proponent
and campaign contributors and supporters of voter-
cnacted Proposition 22, which defined marriage as
between a man and a womun, did not have dircet
and immedtatc intcrest in outcome of consolidated
actions apgainst state by parties challenging that
definition of marriage, and thus organization was
not entitled to indervene in those actions under per-
missive Imtervention statute. West's Ann Cal OO0,
§ 387(a); Wost's Ann,Cal Fam Code §§ 300, 301,
A0R.5.
See 4 Witkin, Cal. Procedure (4th ed. 1997) Plead-
ing, § 210 et seq.; Well & Brown, Cal Practice
Guide: Civil Procedure Before Trial (The Rutfer
Group 2004} | 2:414 ef seq. (CACIVE Cho 2}
Cal. Jur. 3d, Pariies, § 79 ef seqg.; Cal. Civil Prac-
tice (Thomson/West 2003} Procedure, $ 23,
{2} Parties 287 €38

287 Parties
JENV New TParties and Change of Parties
287Kk37 Intervention
287%3% k. In general. Most Ciled Cases

The permissive intervention statute balances
the interests of others who will be affected by the
judgment against the interests of the original partics
in pursuing their litigation unburdened by others.
West's Ann, Cal C.CP. § 387(a).

{31 Parties 287 €&~238
287 Parties

2871V New Parties and Change of Parties
28717 Intervention
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387k38 k, Tn peneral. Most Clited Cases
Because the decision whether to allow inter-
vention of a party is best determined based on 1he
particular facts in each case, i i3 generally left to
the sound discretion of the trial court. West's
Annilal. COP. § 387().

151 Appeal and Error 30 €949

3t Appeal and Brror
30XV Review
INDXVI(H) Discretien of Lower Court
30949 k. Allowance of remedy and mat-

ters of procedure in general, Most Cited Cuses

The Court of Appeal reviews an order denying
lcave to interveoe under the abuse of discretion
standard. West's Ana Cal.CC PG 387 ().

51 Appeal and Ervor 30 €946

30 Appeal and Ervor
30XV Review
J0XVI(H) Discretion of Lawer Court
30k944 Power to Review
30k946 k. Abuse of diseretion. Must

Chied Cases

Under the abuse of discretion standard of ve-
view, a reviewing courl should not disturb the irial
courl's exercise of discrelion unless it has resulted
in a miscarriage of justice,

l6] Appeal and Error 30 €-2946

30 Appeal and Error
IO0XVI Review
30XV I Discretion of Lower Court
30k944 Power tn Review
30E946 k. Abusce of discretion. Most

Creed Cases

A trial court's discretion 1s abuscd whenever, in
its exercise, the courl exceeds the bounds of reason,
all af the circurnstances before it being considered,

{7} Appeul and Error 30 €946

At Appeal and Error
ABXVT Review

© 2012 Thomsnn Reoutoers,

JOXVHH) Diseretion of Lower Court
39244 Power to Review
30k940 k. Abusc of discretion, Most
foited Cases

Appeal and Ervor 30 €-59%48

30 Appcal and Lrror
JOXVI Review
J0XVI(H) Discretion of Lower Cuurt
3EY48 k. Burden of showing grounds for

review. Most Cited Cases

The burden is on the party complaining to cs-
tablish the trial court's abuse of discretion, and un-
less a clear case of abuse i shown and unless there
has been a miscarriage of justice, a revicwing court
will not substitute its opinion and thereby divest the
trial cuurt of its discretionary power.

i1 Parties 287 €-240(2)

287 Parties
2871V New Partics snd Change of Parties
287k57 Intervention
2§7k44 Persons Entitied to Intervene
237k40( k. Tnterest in subject of ae-

tion in general. Most (Cited Cases

To support permissive intervention, the pro-
posed intervener's interest in the litipation must be
direet rather thasy consequential, and it must be an
intcrest that is capable of detcrmination in the ac-
tion; this requirement means that interest must be of
such a direct and immediate nature that the moving
party will either gain ur lose by direct legal opcra-
tion and effect of judgment. West's Ann.Cal C.C P
§ 387(a).

19] Partics 287 €=40(2)

287 Parties
J87TY New Partics and Change of Parties
2R7k37 Intervention
287440 Persons Entitled to Tntervenc
2R7AO2) I Interest in subject of ac-
tion in general. Must Cited Cases
A person has a “direct interest” justifying inter-
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vention in litigation where the judgment in the ac-
tion of itsclf adds to or detracts from his legal rights
without reference to rights and duties not involved
in the litigation. West's Ann. Cal.C.CP. § 387(4).

[10] Parties 287 €—40(2)

287 Parties

2871V New Parties and Change of Parties

287k37 Intervention
287k40 Persons Entitled to Intervene
2R7%AG(2) L. Interest in subject of ac-

tion in general, Most Cied Cases

A party's interest is “consequential” and thus
insufficient for intervention when the action in
which intervention is sought does not directly atfect
that interest although the results of the action may
indirectly benefit or harm its owner. West's
A Caol. C.OP & 387(a).

{11} Evidence 157 €=243(4)

157 Evidenes

15371 Judicial Notiee

1874434} k. Proceedings in other courts.

Muost Clied Cases

On appeal from trial court's denial of political
organization’s request fo intervenc i litigation
¢hajlenging Proposition 22, which defined mamiage
as between a man and a woman, the Cowrt nf Ap-
peal would take judicial notice of order permitting
organization to intervene in federal court action,
and nf arders from six states denying requests by
state legislators to intervenc in sume-sex marriuge
cases. West's Aun. Cabl Bvld Code 8§ 4352, 453

12] Conrts 106 €==97(1)

106 Courts
|06 Establishment, Organization, and Proced-
ure
106H(G) Rules of Decision
106k8% Previous Decisions as Controlling
or as Precedents
106697 TDecisions of United States

Courts as Authoritly in State Courts
1668971 k. In general. Most Cited

Cases

Federal cases dectding whether intervention is
appropriate under the more lenient test of Federal
Rutes of Civil Procedure are not determinative of
whether intervention is proper under the stricter test
under state statute. West's Apn.Cul C.CP. § 387a);
Fed. Bules Civ.ProeRule 24, 28 US.CA,

%%724 Alliance Defense Fund Law Conter, Rohert
. Fyler; Law Offices of Terry L. Thompson and
Terry L. Thompsos; Law Offices of Andrew P
Pugno and Andrew P. Pugno for Movant and Ap-
pellant.

Depnis I Herrera, City Attorney, Therese M. Stew-
urt, Chief Deputy City Attorney and Sherri Skoland
Kaiser, Deputy City Attorney; Howard, Rice, Nem-
erovski, Canady, Falk & Rabkin, Bobbie I, Wilson,
Pamela K. Fulmier and Amy Margolin for Plaintft
and Respondent City and County of San Francisco.

Heller Bhrman White & McAuliffe LLP, Seephen
V. Bomse, Richard DeNatale, Chiistopher ¥, Stoll
and Ryan R. Tacords; Nattonal Center tor Lesbian
Rights, Shanoon Misier and Courtney  Justiy
Lumbda Legal Defense and Edueation Fund, Jon
W, Davidson and Jensifer £, Pirer; ACLU Founda-
tion of Southern California, Potor I Ghasberg;
ACLU Foundation of Nnrthern California,
Clrigting . Sun and Adan 1. Schicsser; Steefel,
Levitt & Weiss, Clyde F, Wadsworth and Dena L.
Narbaitz; Law Office of David C.Codell and David
C.Codell for Plaintiffs and Respondenis Woo et al.

MeGUINTESSE, P

#1033 Tn a casc chalienging the legality of an
initiutive enacted by Culifornia voters, docs an or-
ganization created to defend the initiative have a
sufficiently direct and immediate interest in the Jit-
igation to require that it be permitted to intervene
under Cade of Civil Procedure section 387, subdi-
vision (a}? 1lere, one such organization, the Propos-
ition 22 Legal Defense and Edueation Fund (Fund),
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argues the trial court erred in denying its motions to
intcrvene in two cases, since consolidated, that
challenge the applicability and constitutionality of
Family Code sections defining marriage in Califor-
nia as hetween a man and a woma. (Fam.Code, §§
300, 304, **725 308.5.) We conclude the trrai
court did aot abuse its discretion in denying the
Fund's motions lor permissive intervention beeause
the Fund has identified no direct or immediate cf-
feet that a judgment in the conselidated cases may
have on it or its individual members. Although the
Fund actively supports the Family Code statutes in
question, its interest i upholding these laws is not
sufficient to support intervention where there is no
allegation the Fund or its members may suffer tan-
gible harm from an adverse judgment. Accordingly,
we affirm the order denying intervention.

FN1. All statutory references are to the
Family Code unless otherwise indicated,

BACKGROUND
On February 12, 2004, at the direction of its
mayor and county clerk, the City and County of San
Francisco {City) began lssaing marrigge Jicenses to

same-sex couples. (See Lackyer v Ciry & County of

Sern Francizee (2004) 33 Celdth FIS5, 10701071,
P CalKpie.3d 225, 95 P.3d 459.) The following
* 1034 day, two actions were filed in superior court

" seeking an immediate stay and writ velief to
halt the city's actions, (. at p. 1071 & 0. 6, |7
Cul Rptrid 225, 95 P.3d 459.) On March 11, 2004,
ufler original writ petitions were filed in the Su-
preme Court, that court stayed all proceedings in
the two supcrior court actions, noting, however,
that this order would not preclude the filing of 4
separate action ruising a direct challenge to the con-
stitutionality of California's marriage statutes. {/d.
at pp. 1073-1074, 17 CalRpir3d 225, 95 P3d
459) Acting immediately on this sugpestion, the
City filed a complaint that same day challenging
the validity of Family Code provisions limiling
marriage in California to unions between a man and
a woman. Specifically, the City sought declarations
that: (1) sections 300 and 301 violate the California

Constitution sofar as_they prohibit licensure of
' and (2) section 3085
either does not apply to in-statc marriages or else is
unconstitutional for the Ssame reasons set forth for
gections 3720 and 301 4 The next day, March 12,
2004, a similar action {denoted Woo v, Lockyer )
was filed by scveral individual plaintiffs, who al-
lege they are committed same-sex couples, and two
advocacy groups, Our Family Coalition and Equal-
ity California.

SamMe-5ex marriagcs;

Legaf Defense and Ea’uf..atmn Fund v. City
and County of San Francisco (Super. CL
SF.  City and County, 2004, No.
CPF-04-503943Y, (Lockver v, City and
Cownty  of Sun Francisco, supra, 33
Caldth at p. 1071, 17 Cal.Rptr.3d 225, 93
P.3d 459 As is apparent from the case
title, the Fund was a party in the lfatter smt.

FN3. Scction 304 states, in relevant part:
“Marriage is a personal relation arising out
of a civil contract between a man and a
woman, to which the consent of the parties
capable of making that contract is neces-
sary.” The gender speeifications were ad-
ded to the statutory language in 1977
(Stats. 1977, ¢h. 339, § 1, p. 1295)) Citing a
statc Senate Judiciary Committee analbysis,
the Supreme Court has observed that legis-
lative history clearly indicates the object-
ive of this amendment was to prohibit per-
sons of the samc sex from marrying. [
Lockyer v, Ciry ard County of San Fran-
civeo, supra, 33 Caldth at p. 1076, fa. 11,
17 Cal Rpir.3d 225, 95 P.3d 439, [citing
Sen. Com. on Judiciary, Analysis of As-
sem. Bill No. 607 (1977-1978 Reg. Sess.)
as amended May 23, 1977, p. 1)

Section 301 states: “An unmarried male
of the age of 18 years or older, and an
unmarried female of the age of 18 years

© 2012 Thomson Reuters, No Claim to Orig. US Gov. Works.
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or older, and nnt otherwise disqualified,
arc capable of consenting to and con-
summating marriage.”

FN4. Section 3083, which was added to
the Family Code by voter approval of Pro-
position 22, states:  “Only marriage
between a man and a woman s valid or re-
cognized in California.”

The Fund pramptly filed ex parte applicalions
sccking leave tn intervene in the **726 two cases,
After the trial court refused to grant ex parte relief,
the Fund filed noticed motions to intervene, Nating
that i “represents over 15,000 residents and taxpay-
ers of California who supported and continue to
support Proposition 22,7 the initlative now codified
ag sovtion 308.5, the Fund asscrted il had an interest
in the outcome of the cascs “because of its interest
in enforcing and defending Propesitinn 22 and Cali-
fornia's marriage statutes.” The Fund also cited the
“active support of Proposition 227 by its board
#1035 members and individual contributors as evid-
cnece of ils interest in the Htigatinn, Three of these
board members, Senalor William J. (Pete) Knight,
Natalie Williams and Dana Cody, submitied declas-
atinns in support of the Fund's intervention mo-
tinns.

Sepator Knight was the official proponent of
Proposition 22. He declared he “took an active role
in assuring successful pussage” of the initiative by
working with others lo create a registered ballnt
measure committee and by obfaining nccessary sig-
natures to suhmit the initiative to California vnters.
New a board member and president of the Fund,
Knight cxplained that the Fund was cstablished ap-
proximately ane year afler the passage of Propnsi-
iion 22 for the purpose of ensuring enforcement of
the initiative, and he represcnted that more thun
15,000 California residents had financially contrib-
uted to suppert this aim. Besides seeldng to intev-
vene in these actions, and others, the Fund had fifed
jts own litigation challenging the City's licensure nf
same-sex marriage (sec ante, fn, 2} and challenging
Assembly Bill No. 205 (20032004 Reg. Sess.), by

which the Legislature sought to extend many of the
rights and benefits of marriage to regisiered do-
mestic partners { Kiight v. Schwarzenegger, 2004
WL 2011407 (BuperCt8ac.County, 2003, No.
(13--A805284)). Knight represented that “[mlany of
the Fund's supporters were jnvolved in organizing
voter support”™ and many, like himself, had voted
fur Proposition 22.

Ancther board member, Natalic Williams, de-
scribed the Fund's contributors und declared that
the Fund represents her personal interests as a Cali-
fornia elector, voter and taxpayer. Williams
“regularly spoke to individuals and organizalions
urging support for Proposition 227 before it was en-
acted, and shc participated in desiguing campaign
strategies in support of the initiative. She also voted
in faver of Proposition 22. In addition, Dana Cody,
board member and secretary for the Fund, declared
that she signed the petition to place Propasition 22
on the Mateh 2000 ballot an parlicipated in cam-
paign meetings regarding the inftiative. At the time,
she also headed a separate public interest organiza-
tion that supparted puassage of Proposition 22. Cody
also voled in favor of Proposition 22,

On April 1, 2004, the supcrior court ordered
the City's casc consolidated with Woo v. Lockyer,
and the plaintiffs later fled a joint oppesition to the
Fund's intervention motions, In support of their ar-
guments, plaintiffs submitted California Supreme
Court orders denying motions to intervene that sev-
eral individuals (including Senator Knight) and a
public interest group (Campaign for California
Families) had filed in the original writ proccedings
#1036 befere that court. (See Lockyer v. City and
Comnriy af San Francisco, supra, 33 Caldth at pp.
1072--1673, 17 Cal Rptr.3d 225, 95 P 3d 459} The
trial court denied the Fund's motions to_intervenc
after a hearing, and this appeal followed. R

NS, Afler the trial court denied the Fund's
intervention niotions, the consolidated
cases now before us were coordinated with
other cases raising similar issues in /n re.
Marriage Cases (Super. Ct. S.F. City and
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County, 2004, JCCP No. 4365). Because
the City's respondent's brief noted that the
Fund is currently participaling as a party in
one ol the cases in the coordinated pro-
ceeding {Proposition 22 Legal Defense and
Fducation Fund v. City and County of San
Franciseo  (Super. Ci. 8.F, City and
County, 2004, No. CPF-04-303943)), we
reguestcd  supplemental bricfing as to
whether these developments rendered the
Fund's claims on appeal moot. Having re-
viewed the parties’ submissions, we con-
clude the appeal is not mool,

*%727 DISCUSSION

[ 121 The Fund sought permissive intervention
i the consolidated cases pugsuant o Code of Civil
Procedure section 387, subdivision (a). This statute
states, in relevant part: “Upon timely application,
any person, who has an intevest in the matter in lit-
igation, or in the success of either of the partics, or
a1 interest against both, may intervene in the action
or proceeding.” (Code Clv, Proc., § 387, subd. (4).}
Under Code of Civil Procedure section 387, subdi-
vision (1), “the trial court has discretion to permit a
nonparty to intervene where the following factors
are met: (1) the proper procedures have been fol-
fowed; (2) the nonparty has a dircet and inunediate
interest n the action; (3) the intervenlion will not
enlarge the issucs in the bgigation; and (4) the reas-
ons for the intervention outweigh any opposition by
the parties presently in the action. [Citation.]” {#e-
bance s Co. v Superior Corrt (20000 84
Cal App.dth 383, 386, 100 CalRpue2d 807.) The
permissive interveation stalule balances the in-
terests of others who will be affected by the judg-
ment against the interests of the original parties in
pursuing their ltigation unburdened by others. (
People v, Superior Conrt (Good) {3976) 17 Cal.3d
732,736, 131 Cal Rptr. 800, 552 £.2d 760.)

[3[415363[ 71 Beeause the deeision whether to
allow infervention is best determined bused on the
particular facts in each case, it is generally left to
the sound diseretion of the trial court. {(Northers

Cal. Psychiatric Seciety v. Ciny of Berkeley (1986)
178 Cal.App3d 90, 109, 223 Cul Rptr. 609, Fire
mans Fund  ins. Co. v Gerlack (1976) 36
Cal App.3d 299, 302, 128 Cal Rptr, 196.) We there-
fore review an order denying leave lo intervene un-
der the abuse of diseretion standard. (Ruelionee Ins,
Coo v Superior Court, supra, 84 Cal App.dth al p.
386, 100 CalRplr.2d 807.) Uader this standurd of
revicw, 4 reviewing court should not disturb the tri-
al court's exercise of discrction unless it has resul-
ted in a miscarsiage of justice. {Dewbam v, Superior
Court (1970) 2 Cal.3d 537, 566, 86 Cal.Rptr. 65,
468 P2d 193.) “ [Olne of the essential attributes of
*1037 abuse of discretion is that it must clearly ap-
pear to effect injustice. [Citations.] Discretion is ab-
used whenever, 1n its cxcreise, the court exceeds
the bounds of reason, all of the circumstances be-
fore it being considered. The burden is on the party
complaining to cstablish an abuse of discretzon, and
uniess a clear case of abuse is shown and unless
there has been a miscarriage of justice a reviewing
courl will ot substitute its opinion and thercby di-
vest the trial court of ils discretionary power.”
[Citations.]” (i)

IRI[9H 10} To support pernissive integvention,
it is well scttled that the proposed intcrvener's in-
terest in the litigation must be direct rather than
consequential, and it must be an intercst that is cap-
able of determination in the action. (Frople v. Su-
perior Camnt (Good), supra, 17 Cal dd at p, 714,
131 Cal.Rpir. 800, 552 P.2d 760 Firaman's Fund
s, Co. v Gerlach, supra, 56 Cal App.3d at pp
302-303, 12% Cal Bpir. 396.) The requirement of a
dircct and immediate interest means that the in-
terest must be of such a direct and inymediate nature
tha! ihe moving party © “will either gain or fose by
the direet legal operation and cffect of the judg-
ment.’ |Citation.]” (Jersey Madd AMilk Products Co.
v Brock (19393 13 Cal2d 661, G&3, 91 $.2d 399 ¢
Jorsev dfaid ), *FT28Fiveman’y Fund fus. Co. v,
Gerlach, supra. 56 CalApp3d at po 303, 128
Cal.Rptr, 386, Socialiss Workers Bic. Commitier v,
Brown £1978) 53 Cal.App.3d 879, 895 125
Cab Rpir, 915 (Sociafist Workers ).) “A person has a
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direct interest justifying inlervention in ltigalion
where the judgment in the action of itself adds to or
detracts from his legal rights without reference to
rights and duties not invelved in the litigation.
{Citation.]” {Continenral Virel Products Corp. v,
Mead Carp. (19723 27 Cal.app3d 543, 549 103
Col Rypar. 806, italics added (Condnuanicd Vinyl 1)
Conversely, “An inferest is consequential and thus
insufficient for intervention when the action in
which inlervention is sought does not directly affect
it although the resulls of the action may indirectly
benefit or harm its owner” {f at p. 550, 103
Cab Ry 806.)

Based on Senator Knoight's role as the official
propenent of Proposition 22, and based on the cam-
paign efforts of Cody, Williams and others of is
members, the Fund argues it has a unique and
heightened inferest in the outcome of this hitigation
sufficient to permit intervention. The Fund con-
tends Knight and the campaign organizers it repres-
ents gained a direct inlerest in litigation challenging
section 308.5 “as a resull of investing their personal
reputation and considerable time and cfforts™ to-
ward passage of Proposition 22, since a judgment
ruling the statute invald “would effectively nulhify
their *1038 etforts and harm their reputation.” The
Fund also asserts that, independent of the interests
of its members, it has a sufficient interest to permit
intervention because a ruling declaring scotion
3085 unconstitutional, or lmiting its application,
might damage the Fund's reputation and decrease
the organization's ubility to attract support and con-
tributions.

Fn6. Noting the Fund did not specifically
allege it is a “membership organization,”
respondents take issue with the Fund's de-
scription of its supporters or contributors
ag “members.” We need not, and therefore
do not, resolve this dispute now, The ternn
“members” in this opinion refers only to
the supperiers of Proposition 22 whom the
Fund claims to represent; it is not meant as
a terin of art and reflects no decision as to

the legal relationship between these indi-
viduals and the Fund.

As respondenis point out, however, the Fund it-
self plaved no role in sponsoring Proposition 22 be-
causc lhe organization was not cven crcated until
one year gfter voters passed the initiative, In addi-
tion, despite the Fund's discussion of Senator
Knight's activitics and interests, this case does not
present the question of whether an official pro-
ponent of an initiative (Elec.Code, § 342) has a suf-
ficiently direct and immediate interest to permit in-
tervention in litigation challenging the validity of
the law enacted. Ouly the Fund—and not Senator
Knight or any other individual member—sought to
intervene in the consolidated cases. Morcover, o
the extent the Fund seeks intervention as g repres-
cntative of the interests of its members (see Husiop

137 Cal.Rplr. 7933, it can no longer be satd to rep-
rescut Knight's interests in the Iilig[%tion lecause
Senator Knight is now dcccascd.}' ! Nor does
cvidenee in the record suggest any other member of
the Fund was an official proponent of Proposition
22.

FN7. The partics inform us Senator Knight
died on May 7, 2004, less than a month
after the trial court denied the Fund's mo-
tions to intervene. Knight's purported in-
terest in protecting the wvalidity of the
measuvre cnacted as 4 fruit of his labors ap-
pears to have been an entirely personal
ane; i any event, no personal representat-
ive or successor in interest has appeared to
seek intervention in his place. (Cf.Cude
Civ, Proc., § 37730 [surviving cause of
action may be asserted by decedent's per-
sonal representative].)

Assuming the Fund niay scek to intervenc us a
representative of the interests of members who
worked to put the initiative on the ballot, or who
contributed time and **729 money to the campaign
effort, we conclude the triat court did not abuse its
discretion in denying the Fund's mitervention mo-
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tions because these individuals du not themselves
have a sufficiently dircet and immediate interest to
gsupport intervention. {See  Busrop v Superfor
Cowsee, yupra, 6% CalApp3d st pp. 70-71, 137
CalRptr. 793 [organization was permitted to inter-
vene as a represenfalive beeanse its members had a
direct interest in litigation affecting reassignment of
children 1o different district schoolg]; see also
Shnpson Redwood Co. v, Stare of California {1987}
196 CabApp.3d 192, 1200-1202, 242 Cal Rpte.
447 (Simpson Redwood ) [in addition to conscrva-
tion group's own interests, imterests of members
who used a threatened parle for reereation supprnrted
the group's intervention].) The Fund docs not
identify any way in which the judgment in these
consolidated cases will, of itseff, directly benefit or
harm its membcers, (See Confinental Finvl, supro,
27 CallApp.3d ue p. 349, 103 Cal.Rptr. §00.) Spe-
cifically, the Fund does not claim a ruling about
*1039 the constitutionality of denying marriage Li-
censes lo same-sex couples will impair or invalidate
the cxisting marriages of its members, or affect the
rights of s members to marry persons nf their
choice in the futwre.” > Nor has the Fusd identi-
ficd any dintinution in lcgal rights, property rights
or freedoms that an unfavorable judgment might
impose on the 15,000 financial contributors to the
Fund who oppose same-sex marriage or nn the 4.6
million Californians who voled in favor of Proposi-
tionr 22, whom the Fuud also purporis to represent.
Simply put, the Fund has nnt alleged its members
will suffer any tangible harmt absent intervention.

NS, Although the Fund's lawyer argued in
the {rial court that an unfavorable decision
would “wholly change [the] meaning™ of
its contributors’ marriage certificates and
“take away the exclusivity of the wwtiiu-
tinn” of marriage, it has not repeated these
arguments on appeal. Tn any cvent, such
potential consequences would hardly be
limited to the Fund's cnatributors, but
wauld affect all preexisting California
marriages. Because the Fund's members
stand in the same position as a broad cross-

section of the California public regarding
such potential effcets of a judgment on
their opposite-scx marriages, their interests
are not sufficiently unique or direet (1 sup-
port intervention.  (Socinfist  Horkaers,
supra, 53 CalApp3d ar p. 882, 123
Cal.Rptr. 915}

The Fund's primary argument is that it has an
especially strong interest in defending the validity
of California's marriage laws becausc its members
were heavily involved in obtaining voter approval
of Proposition 22 and becavse the Fund itself was
created for the cxpress purpose of defending and
enforcing the definition of marriage set forth in this
initiative. Bul while the members' campaign in-
volvenient and the Fund's charter may bear upon
the strength of the asserted interest, they do nothing
to change the fundamental rature of this interest,
which is philosophical or political. There is no
doubt the Fuud's members strongly believe mar-
riage in  Califorma should be permitted only
between opposite-sex couples, and they believed in
this principle strongly enough that they expended
energy and resources to have it passed into law.
However, because there is no evidence its members
will be dircetly harmed by an unfavorable judg-
ment, the Fuud's taterest in defending this principle
is likewise indirect. California precedcnts make it
clear such an abstract interest is not an appropriate
basis for infervention.

In Sacialist Workers, supra, 33 CalApn3d at

poration named Commen Cause sought to intervene
in an action challenging the validity of Llcctions
Code provisions requiring public disclosure of in-
formation regarding campuign contributors, Com-
mott Cause asserted it and ¥¥730 its uemhers had a
dircet interest in the public disclosure laws hecause
the organization was created “to work for the m-
provement of aniitical and governmental institu-
tions and processes” at local, state and federal
levels, (3. ol p. 886, 125 Cab.Rptr. 915.) However,
the court conchuded this bure political interest in the
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laws was not sufficient to support intervention. (Id
at pp. 891897, 125 Cal.Rptr. 9153 A *1040 judg-
ment enjoining enforcement of the diselosure laws
would not be binding upon Common Causc or its
menibers, and * ‘they will be as free to pursue their
business atter the rendition of said judgment, as
they were before.” ™ (/4 at p. 892, 125 Cal Rptr.
D15, quoting Jersey Moid, sapro, 13 Cal2d at p.
664.} Likewise, a decision as to the constitutional-
ity of the laws would have no direct effect on Com-
mon Cause members, (Socielist Workers, supra, 53
Cab.App.3d at 892, 123 Cal.Rptr. 9153 Finally, des-
pite their organizational charter to improve govern-
ment, the courl concluded the petitioners stood in
the sanic position as all Caiifornians with respect to
their intcrest in the validity of the discloswre laws,
and this political interest was too “Indirect and in-
conscquential” to support intervention. (/i)

Also relevant is a case the Fund relied on be-
low, People ex rel. Rominger v. Cowiey of Trinity
(i983Y 147 Cal App.3d 635, 185 Calliptr. 186 (
Rominger ). Tn Rowinger, the Sierra Club appealed
an order denying it lcave to intervenc in an aclion
concerning the validity of a county ordinance that
prokibited the spraying of phenoxy herbicides. (if

advanced two primary interests in support of inter-
vention. First, in an argument closcly resembling
the Fund's here, the Sicrra Club asscried it and its
members had an interest in cnforcement of the
county's environmental laws stemming from the
members' “active support” of the crdinances at is-
sug in the casc. (7 atp. 661, 195 CalRptr. 186.)
Second, the Sterra Club asserted its members would
be harmed by a judgment invalidating the law be-
cause they usc forest lands that would otherwisc be
sprayed with the prohibited herbicides, (#hid} As to
this second intercst, the appetlate court observed:
“In alleging that its members would be harmed un-
Jess phenoxy herbicides were prohibited, the Sicrra
Ciub places its members among those whom the or-
dinance was specifically designed Lo protect, and
ajleges an injury which the ordinance was specific-
ally designed to prevent.” (#hid.)

Although Rominger ultimately concluded this
second fnterest—i.c., potential harm to members
who would be exposed 1o banned herbicides—was
sufficient to permit intervention, the court took spe-
cific pains 1o observe that Sicrra Club members'
political interest in upholding environmental laws
wuas nof an appropriate basis for intervention. (
Ruominger, supra, 147 CallApp.3d at pp. 662 003,
195 (Cal.Rpir. 1863 The court stated: *[Wle do not
conclude, as the interveners apparently urge us to
do, that the mere support of a statute by a person is
sulficient to justify intervention by such person in
an action chailenging such statute. Nor do we con-
clude that a general poelitical interest in uphoiding a
slatute is sufficicnt to inlervene in a challenge to i,
We reiteratc that one of the purposes of inferven-
tion is ‘to protcet the interests of those who may be
affected by the judgment .0 { County of San Beri-
arding v Harsh Celiformia Corp. {19393 52
Cal2d [341,] 346, [340 P.2u 617); italics added.) In
cach of the cascs herein cited, the intcrvener had
more than a gencral interest in *1041 upholding the
statute in qucstion; rather the intervener had a spe-
cific interest that would be directly affected in a
substamtial way by the outcome of the litigation.
The fact the intervencrs and thelr members aciively
supported the ordinances** 731 in guestion and that
they have a general interest in the enforcement of
environmental Jaws alone will not suppart their in-
tervention.” (Rominger, supra. 147 CalApp3d at
p. 662, 195 Cal.Rptr. 186, ialics added.) Thus, the
courl cnncluded the Sierra Club had aleged a suffi-
cient intercst to utervene onfy as a representative
of its members who resided in and uscd the county's
resources. (Fd ot pp. 662-663, 195 Cal Rptr. 186,

The Fund attempts to distinguish Socicfist
Workers and Romisger by arguing it does not ap-
pear the petitioners in these cases were “dircetly in-
volved” in enacting the challenged laws. This iy a
distinction without a difference. The Sierra Club al-
leged in Rominger its members “actively sup-
port[cd]” the specific county ordinances at issoe in
the case, {Rominger, supre, 147 Cal App.3d at
661, 195 CalRptr. 186.) Although the opinion does
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not nention whether these individuals helped cam-
paign 0 have the ordinances passed, wc sce no
reason why the timing of their support matters. The
Fund has identificd no precedent holding thal indi-
viduals who supported efforts to pass a law have a
more significant interest, for mtervention or stand-
ing purposes, than individuals who support enforce-
ment of the law after it was enacted. Unless the law
in question was specifically designed to proteet
these individuals, and unless they allege 4 putential
injury trom the judgment that the law was specific-
ally enacted to prevent, intervention is inappropri-
ate becausc the judgment will not directly affect
either type of supporter. (Rominger, supro, 147

Here, because the Fund did nut allege s members
will suffer an injury thai Proposition 22 was spe-
ciftcally designed to prevent, the trial court prop-
crly found the Fund did not have a sutficient -
lerest in the litigation to permit intervention. (See
id. at p. 662, 195 Cal.Rptr. 186; Sewiafist Workers,
supra, 33 Cal.App3d at p. 892, 125 Cal.Rpir. 915;
sce also Jersey Maid, supre, 13 Call2d at p. 664, 91
£.2d4 549 [petitioners who du not directly gain or
fuse have only a consequential interest in htigation
even where the judgment may set a preecdent that
eould be used against them in a future action];
Sinyrson Redwood, supra, 196 Cal.App.3d at p.
1201, 242 Cal.Rptr. 447 [noting a conservation
league's mere “support” for a party’s asserted prop-
erty elaim was insuffieient to support interven-
Honl.)

The Fund also discusses several cases in an of-
fort to establish there is a “routine practice” in Cali-
fornia and federal courts of allowing initiative pro-
ponents to intervene when the measures they helped
enact are challenged. However, none of the Califor-
nia cases cited addresses whether intervention was
proper. Some simply note that an initiative sponsor
was permilted to intervene in earlter proceedings
(e.g., *104Z5umvest Surete Ins. Co.o v Wilson
(1995Y 11 Caldih 1243, 1250, 48 CalRptr2d 12,
906 P2 LYEY 208k Centwry Ins. Co. v, Garamandi
(19941 § Cal 4tk 216, 241, 32 Calfptr.2d 8§07, 878

P.2d 564), while others refer to initiative sponsors
as “interveners” without mentioning whether an ob-
Jjeetiun was ever made to their infervention (e.g.,
Legislature v, Eu (19917 54 Cal3d 492, 300, 286
Cal Rpir. 283, 816 P.2d 1309; City of Westminsier
v, County of Orange {1988) 204 Cal.App.3d 623,
626, 251 Cal.Rptr. 311). Because these cases do nut
address the propriety of intervention, they do not
constitute authority supporting the Fund's position.
(See Mattco Forge, ine. v. Arthwr Young & Co.
(1997y 52 Cal.App.Ath 820, 830, 60 Cal.Rptr.2d
7%0 [“Dicta is not authority upun which we can
rety’™) EN

NG, Tn another California case (not cited
by the Fund) the Supreme Court rejected
an argument that Evidence Code section
#5649 should not apply to lacal ballot intii-
alives—because local governments may
not be motivated to defend them—by not-
ing that trial courts may allow initiative
propanents to intervene in such cases and
assist in the defense. (Building inclustrv
Assn. v Cine of Camarillo (1930) 41
Cal3d 810, £27) 226 CalRptr. 81, 718
P.2d 68.) Because the permissibility of in-
tervention under specific facts was not be-
fore the ecourt, the court's observation
abaul intervention in cascs involving bur-
den-shifiing under Evidence Code section
6G9.5 was dictum and not disposiiive here.
(People v. Superior Cowrr (Marksh (19913
! Calath 56, 65-606. 2 CalRpr.2d 389,
820 #.2d 613 [* ‘Language vsed in any
apinion is of course to be understood in the
Hght of the facts and the issue then befarc
the court, and an opinion is not autharity
for a proposition not therein considered.
[Citation.)’ [Citations.]”].)

#%732 The Fund also relics on Siwpson Red-
wood, supea, 196 Colapp 3d 1192, 242 CalRpir,
447, a case Trom Division One of this district, for
the proposition that it has a sufficient interest in the
Htigation for intervention purposes beeause g de-
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cision invalidating or narrowing scction 308.5 may
damage its roputation and impair its future ability to
solicit finaneial contributions. Siupson Redwomd 8
distinguishable because the proposed intervener had
a clear interest in the piece of property that was the
subjeet of the quiet title action. The censervation
league that sought to intervene previcusly owned
the tand in question and had donated il to the state
with a deed specifying the land was to be used
golely “for state park purposes.” (Jd at pp.
1197-1198, 242 CalRptr. 4473 The court found
the leaguc's interest in enforeing this restrictive
covenant supported its intervention in litigation
between the siale and a lumber company that
claimed ownership of a 160-acre strip of land in the
park. {Jd. at pp. 1199, 1201 1262, 242 Cal.Rptr

leged its members frequently used the park for re-
crealion, and their ability to use the disputed strip
of fand would be impaired by a judgnent in favor

Cai Rotr. 447,y Although the courl alse noted that a
loss of parle property to private exploitation could
impact the leaguc's reputation and “might well
translate into loss of future support and contribu-
Hons” (&4 at p. 1201, 242 Cal.Rpir. 447), this was
not the sole basis of the intervention ruling. In any
event, we believe the potential for the Fund to suf-
fer amorphous damage *1043 to its organizational
“repulation™ as a result of an unfavorable eourt de-
eision is tar too speculative a basis upon which to
conciude tie wrial court was required to permit in-
lervention. {(See Rosrnger. supra, 147 Cal Ap3d
al pp 662663, 195 Cul Bptr, 186; Timberidge Fa-
terprives. Ine. v Ciny of Santa Rosa (19781 86
CalAnp3d 8730 881, 130 CalRptr. 606 falthough
inlervener need not show it will Incvitably be
harmed by an adverse judgment, it must show there
is o “substantial probability " its interests will be so
affected].) Aay change in the Fund's reputation, ot
any drop in ils fundraising revenues, would be
merely a conseguence of the judgment, and not a
result of the legal operation of the judgment itself.
(Sce Jersey Maid, yupra, 13 Cal2d at p. 664, 91
P2d 3995

FYTH[12} The Fund also cites a handful of feder-
al cases from California in which initiative spon-
sors and supporters were permilted to intervenc,

MY Pederal cases deciding whether intervention
is appropriatc under the more lenient test of rule
24(a) of the Federal Rules of Civil Procedure (28
*%733 1U.8.C.), which requires only that the applic-
ant have an “interest” in the litigation which a dis-
position_“may as a practical matter impair or im-
pede,” * are of course not determinative of
whether intervention is proper under the stricter test
of Code of Civil Procedure section 387, subdivision
{(a). (See 4 Witkin, Cal. Procedure (dth ed. 1997)
Pleading, § 194, p. 251 [noting rule 24 “goes far
beyond™ California law “in allowing intervention
when there is merely a common question of faw or
fact”).) Moreover, there is serious doubt whether
the two federal decisions upon which the Fund re-
lics remain good law.

FNT0. In addition the Fund also requested
judicial notice of an order permitting it to
intervene in litigalion in the Central Dis-
trict of California, From across the atsle,
the Woo respoudents have requested judi-
cial notice of orders from six states deny-
g requests by state Iegislators lo inter-
vene in same-sex marriage cases. Although
we take judicial notice of these materials
pursuant o Bvidence Code sectians 452
and 453, we find none of the orders per-
suasive due to their lack of analysis.

FNTL “Upon timely application anyone
shalt be permitted to intervene in an action:

(1Y when a statute of the United States
confers an unconditional right 1o inter-
veneg; or

(2) when the applicant elaims an interest
relating to the property or transaction
which is the subject of the action and the
applicant is so situated that the disposi-
tion of the action may as a practical mat-
ter impair or impede the applicant’s abil-
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ily to protect that interest, unless the ap-
plicant's interest is adequately represen-
ted by existing pariies.” (Fed. Rules Civ.
Prow,, rube 240a), 28 UL5.C)

In Yuigues v Staie of Arizona (91h Cie.1991)
939 12.2d 727, 731--733, a pancl of the Ninth Circuit
Court of Appeals concluded official sponsors of an
English-only ballot initiative had a sufficient in-
terest to inlervene and pursue an appeal the partics
had abandoned hecause an adverse decision on the
faw's constitutionality would “essentially nulliffy}
the considerable cfforts” of these sponsors in pla-
cing the initiative on the hallot and campaigning lor
its passage. On & wiil of certiorari from the ultimate
judgment in the case, however, the United States
Supreme Court sharply eriticized the Ninth Circuit's
%1044 decision to allow the iniliative sponsors to
intervene and prosecute the appeal, (Arizonans for
Official English v, Arizong (1997) 320 L1543,

in an analogous conlexd, state legislators have been
held to have standing to defend the constitutionality
of a state law Jf state Jaw anthorizes such activity,
the Supreme Court observed it was “aware of no
Arizona law  appointing initiative sponsors  as
agents uf the people of Arizona to defend, in licu of
public officials, the constitutionality of initigtives
made law of the State.” {/d. at p. 65, 117 S.CL
19553 Nor had the Supreme Court itsell “ever iden-
tificd initiative proponcmis us Article—Tl-qualificd
defenders  of the measurcs they advoeated.
[Citation.]” (/Bie} Thus, even though the court ulti-
mately decided the appeal on a different procedural
ground (mooiness), the justices observed they had
“grave doubts” about whether the isitiative spon-
sors satisfied article NI standing requircments. (/.
atp. 66, 117 $.Ct. 1055.)

In the other federal case the Fund cites as per-
guasive authority, a district court relied on Yuigues
in concluding official proponents of California's
Proposition 140 had asserted a sufficient interest
for intervention under tule 24{a}, {Butes v Jones
(N D.Cal 1995) 904 F.Supp. 1080, 1086} However,

in a later order in the same case, the district court
observed that after it permitted infervention, the
Yniguez decision was called into question by the
Supreme Court. (Bates v, Jupes (N DL 19973 958
F.Supp. 1446, 1433, In. 2.} The district court re-
marked, “1t s thus doubtful that Intervencrs have
standing.” (/5id.) Given these subsequent histories,
we find neither federal intervention decision upon
which the Fund relies to be persnasive.

Tn short, the Fund has divected us to no author-
ity holding thut petitioners who supported and cam-
paigned for a ballot initiative have such a dircct and
immediate interest in litigation challenging the ini-
tiative's validity that they must be permitted to in-
tervene under **734Code of Civil Procedure sce-
Hon 387, subdiviston (a). Because the Fund failed
1o assert that it, or any of ils memhers, would be
directly affected by ¢ Judgment in this case, the trial
court did not abuse its diseretion in denying the
Fund's motions to intervene. Having decided the
Fund lacked a sufficiently dircet aud hinmediate in-
terest to permit intervention, we need not address
the parties’ arguments regarding whether interven-
tion would improperly enlarge the issues in the lit-
igation and whether the rights of the original parties
outweigh the reasons for intervention. Finally, it is
important to note that even though the Fund does
not enjoy the status of a party in these consolidated
cases, it may huve the opportunity to present its
views on the validity of California‘s marriage stat-
utes through amicus curiae briefs. (Sce Jerser
Maid, supra, V3 Cal.2d at p. 663, 91 P.2d 599)

*1045 DISPOSITTION
The order denying the Fund's motions to inter-
vene in the consolidated cases is affirmed. The
Fund shall bear costs on appeal.

We coneur; CORRIGAN and PARRYLLL 1

Cal.App. 1 Dist., 2005,

City and County of San Franeisco v. Stale

128 Cal. App.4th 1030, 27 Cal Rptr.3d 722, 05 Cal.
Daily Op. Serv. 3336, 2003 Daily Journal D.AR.
4335
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Court of Appeals of Maryland.
Robert P. DUCKWORTH, et al.
V.

Gitanjali DEANE, ct al.

No. 101, Sept. Term, 2004,
July 28, 2006.

Background: Nine lesbian and gay couples and
one homosexual man brought action against clerks
of circuit courts [or ¢ity and eountics challenging
constitutionality of statute providing that only a
marriage between a man and a woman ts valid in
the state. Clerk of circuit court for county not
namcd in lawsuit brought motion lo intervenc, as
did eight statc legislators and a city resident. The
Circuit Court, Baltimore City, M. Brooke Murdeck,
J., denied motions Lo intervene. Prospective inter-
venots appealed. Prior to argument in Court of Spe-
cial Appeals, the Court of Appeals issued writ of
certiorari and issued order affirming judgment of
Circuit Court.

Holdings: Subsequently, the Court of Appeals,
Tobe O Bidridge, 1, retired, specially assigned, is-
sued apinion sclting forth rcasons Tor affirmance,
and held that:

(1) cven if clerk of eircuil court of county ol
named in fuwsuil had right to intervene in lawsuit,
he did not have right to inlervene by privately re-
tained counsel;

{2) legislators and resident did not have right 1o in-
tervene in lawsuit under rule permitting interven-
tion as of tight when person has unconditional right
to intervene as matter af law;

{37 legislators had no right to intervene in lawsuit
under Declaratory Judgment Act; and

(47 even if restdent and legislators met “interest”
requirement of rule governing intervention as a
maller of right, they failed to meet addittonal re-
quirement of rule that thelr Intcrests not be ad-
cquately represented by existing parties,

TPage |

Affirmed.
West Headnotes
[1] Attorney General 46 €594

46 Attorney General
46k4 . Representation of State in Genteral. Moss
£oited Cases

Declaratory Judgment 118A €2306

{ 18A Declaratory Judgment

L18ATI Procecdings

T18AIIHC Parties
T1EAK306 k. New Parties. Most Ciivd

Coses

Bven if clerk of circuit court of county not
mamed fn fawsuit filed by homosexual individuals
agdinst certain clerks of cireuit court challenging
constitutionality of statute providing that only a
marriage between d mun and a woman s valid in
the state had right to intervene in lawsuit, he did not
have right to intervene by privately retaincd coun-
scl; statute specifically required that attorney gener-
al represent cach officer and unit of statc govern-
ment and prohibited officer or unil of state govern-
ment from being vepresented by private counsel,
and despite clerlds assertion that his interest in litig-
ation was “personal,” his interest was based wholly
upon his statutory responsibility over issuance of
marriage licenses. West's Amuvld.Code, Family
Law, § 2.201; West's Ann.Md . Code, State Govern-
ment, § 6-106(b, ¢); Md.Rule 2214,

|2] Declaratory Judgment 118A €==306

118A Declatatory Judgment
LESAIN Proceedings
ITSATTHCY Parties
1184K306 k. New Parties. Mout Cited
Cases
State legislators and cily resident did not have
right under rule permitting intervention as of right
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when person has an unconditional right to infervene
as 4 matter of law in lawsuit filed by lesbian and
gay individuals against certain clerks of cirenit
court challenging cnnstitutionality of  statute
providing that only a marriage between a man and a
woman is valid in the state, as there was nn statute
specifically conferring upon them an unrestricted
right to infervenc in case. West's Ann Med Code.
Family Law, § 2-281; Fed Rules Civ. Proc.Rule 24,
28 ULS.CLAL M. Huls 2-214(a) 1),

13| Parties 287 €241

287 Partics
2R71Y New Parties and Change of Parties
287k37 Intervention
287k41 k. Grounds. Most Cited Cases

Applicant for intervention as of right must
claim an interest in the subject of the action such
that the dispositinn of the action may impair or tm-
pede the applicant's ability ta protect that intercst,
and intervention is permitled only if that interest
might not be adequately represented by cxisting
parties. Md. Ruale 2-214{a}2).

14§ Parties 287 €x=04((2)

287 Parties
2871V New Parties and Change of Parties
287137 Intervention
287k40 Persons Cntitled to Intervene
287k {23 k. Interest in Subject of Ac-
tion in General. Most Cited Cases
Under rule governing intervention as of right,
the requirement of an “interest” in the transaction
that is the subject of the action, which may be af-
fected by the disposition of the action, means
samcthing niore than an applicunt's generalized in-
terest in participating in the formulation of a consti-
tutional or legal standard, to which the applicant for

intervention may be subjected; the disposition of

the action must dircetly hnpact upon the applicant's
interest, and concerns that are indircet, remote, and
speculative are insofficient. Md. Rulc 2-2 140032}

{51 Parties 287 €=240(2)

Page 2

287 Partics

2871V New Parties and Change of Parties

287k37 Intervention
287k40 Persons Entitled to Intcrvene
I8 Tk40(2) k. Tntercst in Subject of Ac-

tion i General. Most Cited Cases

Under rule governing infervention as a matter
of right, the applicant's fnterest must be such that
the applicant has standing to be a party. Md.Rule
2-214¢a)(2).

6] Action 13 €213

13 Action
131 Grounds and Conditions Precedent
13k1% k. Persons Entitled to Sue. Most Cifed
Cascs
A person’s
ardinarily requires that the outcome of the lawsuoit
might cause the person to suffer some kind of spe-
cial damage differing in character und kind from
that suftercd by the general public.

standing” to be a party in a lawsuit

7] Declaratory Judgment 118A €306

118A Declaratory Judgment
118ATI Proceedings
HEEAUI{C) Parties
FIBALKING k. New Parties, Most Cired
Cases
City resident sccking to interveng as matter of
right in lawsuit filed by homosexual individuals
against certain clerls of circuit court challenging
constitufionality of statule providing that only a
marriage between a man and a woman is valid in
the state lacked neccssary “iuterest” to do so, under
rule governing intervention as a matter of right, as
her interest in litigation was no different from -
terest of general public. Wrefs AnnMd.Code,
Family Law, § 2-201; Md.Ruic 2-214aX2).

%1 Peclaratory Judgment 118A €52306

1184 Declaratory Judgment
PE8ATI Proceedings
LEBAIT(CY) Parties
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I18AK306 k. New Parties. Most Cited
Cases
State legislators seeking to intervene as matter
of right in lawsuit filed by homosexual individuals
against certain clerks of circuit court ehallenging
constitutionality of statute providing that only a
marriage between a man and a woman is vahd in
the state lacked necessary “intercst” to do so, under
rule goveming intervention as a matter of right, as
their interest in litigation was no different from in-
terest of general public. West's Ann Md.Code,
Fainily Law, § 2-201; Md.Rule 2-214{a}2).

191 Declaratory Judgment 118A €=2393

{18%A Declaratory Judgment

L LEATIT Proceedings

TT8ALH(Y) Appeal and Error
118Ak392 Appeal and Error
118AK393 k. Scope and lixtent of Re-

view in General. Most Cited Cases

Claim of state lepisiators that they had right to
intervene under Declaratory Judgment Act in law-
suit filed by homosexual individuals against certain
elerks of cirewit court challenging constitulionality
of statute providing that only & marriage between a
man and a woman is valid in the state was not prop-
erly before Coart of Appeals, as legislators did not
make this  argument in  trial  court.  West's
AnmnMd.Caode, Family Law, § 2-201 Md Rule
R-131(a).

{1 Declaratory Judgment 118 A €55306

1184 Declaratory Judgment

115417 Proceedings

TIEAITHCY Parties
I18ALK306 k. New Partics. Most Ciied

ases

Statc legislalors had no right to intervene under
Declaratory Judgment Act in lawsuit filed by ho-
mosexual individuals against certain clerks of cir-
cuil court challenging constittionality of statute
providing that only a marriage between a man and 4
worman is valid in the state, as Jegislators' interests
in litigation were no different from interests of

Page 3

members of general public, and, thus, they did not
have an “interest which would be affected by the
declaration” under the Act. West's Annvd . Cods,
Famiby Law, § 2-201; West's AnnMd.Code, Cours
andt Jadicial Proceedinps, § 3-405(a).

[11} Declaratory Judgment 118A €2306

118A Declaratory Judgment

1TEAHE Proceedings

HISANHO) Parties
TT8AK306 k. New Parties. Most Cited

(Cases

LEven il cily resident seeking to intervene as
matter of right in lawsuit filed by homosexual indi-
viduals against certain elerks of circuit court chal-
lenging constitutionality of statute providing that
only a mairiage between a man and a woman is val-
id in the state met “intercst” requirement of rule
governing intervention as a matter of right, she
failed to mecet additional requirement of rule that
her interest not be adequately represented by cxist-
ing partics; resident's assertion that attorney gencral
and  delendant clerks of cireuit eourt were
“sympathetic” 10 cause of homosexual individuals
was pure speculation, and fact that attorney general
was not arguing that trial court lacked subject mat-
ter jurisdiction furnished no basis for intervention.
Wests  AweMd.Code, Family Law, § 2-200;
M Rl 2-214{a)( 2.

|32] Pectaratory Judgment 118A €==2306

[T8A Declaratory Judgment

[F8ALH Proceedings

FTEALLC) Parties
ISAKZOE k. New Partics. Moyt Cited

Cases

Fven if gtate legisiators sccking to infervene as
malier of right in Iawsult filed by homosexual indi-
viduals against certain clerks of circuit court chai-
lenging constitutionality of statute providing that
only a marriage between a mar and a woman is val-
id in the stafc met “inferest” requirement of wule
governing intervention as a matter of right, they
failed to meet additional requirement of rule that
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their interests not be adequately represented by ex-
isting parties; resident's assertion that attorncy gen-
eral and dcfendant clerks of circuit court were
“sympathetic” to cause of hnmnsexual individuals
was pure speculation, and fact that atterncy general
was not arguing that friaf court lacked subject mat-
ter jurisdiction furnished no basis for intervention,
Wests AnnMd.Code, Family Taw, § 2-201;
Md. Rule 2.2 14(a)(2).

#5885 Steven L. Tiedemann (Coover, Bamr &
Tidemann, LLC, Cnlumbia, 12avid R, Langdon ef
Langden & Shafer, LLC, Cincinnati, OH; Benjunin
WUl Glen B, Lavy and Date Schowengerdt, Al-
lisnee Defense Fund, Scoltsdale, AZ)}, all on brief]
for appeliants.

Matt M. Paavola (Law Office of Matt M, Paavola &
Assoctates, Baltimore; William F. Mulroncy of
Asheraft & Gerel, LLP, Baltimore), all on bricf, for
appcliants.

Andrew ¥, Baida (Caroline 13, Ciraolo of Rosen-
berg, Martin, Funk, Greenherg, LLP, Baltimore;
Kenneth . Choe and James 1. Fsseks, American
Civil Liberties Unton Foundation, Lesbian and Gay
Rights Project of New York, NY; Arthur 3. Spiteer
of American Civil Liberties Union Frundation of
the Nattonal Capital Arca, Washington, DC; David
R. Rocah, American Civil Liberties Union Founda-
tion of Maryland, Baltimore), all on brief, for ap-
petiecs.

Steven M. Sullivan, Assistant Attomney General (I
Toseph Currar, Jr., Attorney General of Maryland,
and Murgaret Ann MNolan, Assistant Attarmney Gen-
eral of Baltimore, and Roberr A. Zarnoch and
gR6Kathryn M. Rowe, Assistant Attorneys Gen-
eral, Annapolis), all on brief,

Z.'i' L

Argued before BELL, CJ., RAKER, CATH
HARRELL, BATTAGLIA, JOHN O BLDRIDGE
(Retired, Specially Assigned) and LAWRENCE F
RODOWERY (Retired, Specially Assigned), 11,
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BLDRIGGE T

%529 These appeals are from a judgment of the
Circuit Court for Baltimore City in wlich the Cir-
cuit Courl denjed three motions to intervene in an
action challenging the constitutienality of a Mary-
land slatute. The statute, Maryland Code (1984,
2004 Repl.Vol), § 2-201 of the Family Law Article
, states; “Only a marrisge between a man and a wo-
man is valid in this State.” The case at bar presents
no issuc as to the constitutionality of § 2-201, Tn-
stead, the issues in these appeals concern only the
matter of inlervention. On March H, 2005, we is-
sued an order affirming the judgment of the Circuit
Court denying intcrventian, This opinion sets forth
the reasons for that affirmance,

L.

The case began on Fuly 7, 2004, when nincteen
plaintiffs filed a cemplaint in the Circutt Court for
Baltimore City against the Clerks of the Circuit
Courts for Baltimore City, Prince George's County,
St. Mary's County, Washington County, and
Dorchester County. The complaint identified the
plaintiffs as “nine Maryland lesbian and gay
couples and one Maryland gay man” Four of the
couples resided in Baltimore City; three of thom
resided in Drince George's County; one couple
restded i Dorchester County, and the “gay man™
resided in Washington County. As to the ninth
couple, the complaint stated that one resided in St.
Mary's County and the other resided in Costa Rica.

The complaint alleped that cach of the nine
couples applied to the defendant Clerks of Court in
Baltimmore City, Prince George's Cuunty, Dorchester
County, or 8t. Mary's County for » marriage license
submitting “all of the paperwork and fees necessary
to obtain a marriage Heense,” but that cach of the
%530 Clerks of Court “refused to issuc a marriage
lcense ... for the sole reasnn that [the applicants]
are a same-sex couple.” The complaind alsn stated
that the Washingtnn County resident “seeks the
right to marty” a persen of the same sex, but thal
the “office of the Washington County Cireunit Court
Clerk will not issue marriage licenses to same-sex
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couples.”

The complaint went on to aflege numerous dis-
advantages  which the plaintiffs  purporiedly
sulfered by not being able to marry, The plaintiffs
asserted that § 2-201 of the Family Law Article vi-
olated Articles 46 and 24 of the Maryland Declara-
tion of Rights.}‘Ni The plaintiffs sought a declarat-
ory judgment that § 2-201 was in violation of Axt-
teles 46 and 24, and an injunction “[e]njoining De-
fendants from refusing to issuc marriage licenses to
Plaintiff couples or other same-sex couples because
they are sape-sex couples.”

FNI, Aricle 46 of the Declaravion of
Righrs provides as follows:

“* Article 46, Equality uf rights not
abridged becauasc of sex.

“Equality of rights under the law shall
oot be abridged ov dented because of
gex.”

Artivle 24 of the Peclaration of Rights
states:

“Articie 24, Due process,

“That no man ought to be taken or im-
prisoned or dizseized of his frechold,
liberties or privileges, or outlawed, or
cxiled, or, in any manner, destroyed, or
deprived of his life, liberty or property,
but by the judgment of his peers, or by
the Law of the land.”

**887 The delendants, represented by the Al-
torney General of Maryland, filed an answer which,
inter alia, admitied that § 2-201 does “not permit
the issuance ol a [marriage] license (o same sex
couples,” admitted that the defendants will not is-
suc marriage Heenses to same sex couples,” and
denied that “ § 2-201 violates the Maryland Consti-
tution.” The defendants requested that the Circunt
Court deny the injunctive reliel sought and enter a
declaratory judgment that * § 2-201 is constitution-
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al under Articies 46 and 24 of the Maryland Declar-
ation of Rights”

As mentioned earlier, three separate motions to
miervene were filed in the case. The first was filed
by the appellant Robert P. Duckwortly, Clerk of the
Circuit Court for Anne *531 Arundel County, who
sought Intervention represented by his  own
privately retained counscl. Duckwarth asserted that
he had a “right” to intervene because he “is charged
with issuing marriage licenses” and, “[ijf plaintiffs
are successful, this Court will create vnceriainty
with regard 1o Mr. Ducloworth's conduct of his of-
fice and, whether or not he complies with this
Court's order, he would be subject to potential civil
and crimingl claims.” Duckworth characterized this
as & “persanal interest.” Alternatively, Duckworth
sought permissive intervention “because (1) his de-
fense to the relief sought by the Plaintiffs hag a
guestion of Jaw in common with the instant action;
(2} the statute subject to review in this action al-
fects him personally; and (3) Plaintiffs’ action relies
for ground of claim or defense on a constitutional
provision affecting Mr. Duckworth.”

Duckworth alleged that he “believes each of
the Court Clerks sued in this action is sympathetic
to Plaintiffs' cause,” that the defendants are repres-
enied by the Attorney General's Office, and that
“Duckworth and his counsel ... doubt that office’s
commitment to the defense of traditional marrtage
in Maryland.” Duckworth raised ome argument
which had not been raised by the Attorney General
represeiting the defendants, nantely Duckworth's
contention that the Circuit Court for Baltimore City
“laclfed] subject matter jurisdiction” to rule upon
the constitationality of § 2-207 of the Family Law
Article,

The second motion for intcrvention was filed
by eight memhers of the General Assembly of
Maryland. Five were members of the House of Del-
egales and three were mienmbers of the Senate, and
they  sought interventton represented by their
privately retained counsel. They alse claimed that
they had a right to intervene, and, alternatively,
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they sought permissive intervention, The cight Gen-
eral Assembly mecmbers expressed “doubt” about
the Attorncy General's “commitment to the defense
of ... § 2-200," and they indicated that their
“Intcrest in their legislative authority” would not be
adequately represented by the Attorney General.
The eight members claimed an interest in the sub-
ject matter, stating:

*532 “As legislative supporters of ... § 2-2H and
the policy which it reflects, Intervenors' ability to
regulate marriage will be affected by this case.
Tnntervenors have an official interest to intervene
here where their tegislative authority to regulate
martiage s threatened by cncrouchments prn-
scribed by the separation of powers provision of
the Maryland Constitution.... If the Court finds ...
& 2.201 unconstitutional, Tnlervenors have an in-
terest in appealing that decision.”

The legislators went on fo suggest that a judi-
cial decision invalidating § 2-201 of the Family
Law Asricie would be a “judicial encroachment”
upon the authority of the General Assembly and
would violate the separation of powers principle
contained in Article 8 of the Maryland Declaration
of **888 Rights. Nz Like the argument in the
Duckworth motion, the eight members of the Gen-
era] Assembly contended that the Circuit Court for
Baltimore City “lacks subject matter jurisdiction”
to decide the constitutionality of § 2-201 of the
Famiby Law Artlele. The eight legislators also sug-
gested that the Atterney (eneral would not raise
this jurisdictional issue.

Fin2Aricle 8 of the Declaration of Rights
states as tollows:

“Artivle 8, Separation of powers,

“That the Legislative, Executive and ju-
dicial powers of Govermment ought to be
forever separate and distinet from each
other; and no person exercising the tune-
tions of one of said Departments shall
assume or discharge the duties of any
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other.”

The third motinn to intervenc was filed pro se
by Toni Marie Davis, a resident of Baltimore City,
who also claimed a right to intervene and, alternat-
ively, smught permissive intcrvention. Davis asser-
ted “that the out come ol this action will affeet not
only my cveryday life, but the everyday lives of
every resident in Maryland.” Davis continued:

“[Tlhe homosexual life style is against my reli-
gion, which is protected under the first Amend-
ment of the U.S. Constitution. And the oul come
of this case will affcct my ability 1o protect my
religious beliefs and interest in not allowing a
*333 person or group of people to force me to ac-
knowledge [their] chosen way of living, [their]
life style.”

The Circuit Court, by two orders filed on
September 2%, 2004, and one order filed on
September 30, 2004, denied all three motions to in-
tervene., Mr. Duckworth, the eight legislators, and
Ms. Davis all filed timely notices of appcal to the
Court of Speeial Appeals. Prior to argument in the
Court of Special Appeals, this Court issucd a wril
of certiorarl. Dwclworth v Deare, 384 Md. 448,
863 A2d G597 (2004).

11
Maryland Rule 2-214 provides in pertinent part
as follows:

*Ruje 2-214, Intervention.

(ay Of right. Upon timely motion, a person
shall be permitled tn intervene in an action: (1)
when the person has an unconditional right to in-
tervene as a matter of law; or (2} when the person
claims an interest rcluting to the property or
transaction that is the subject of the action, and
the person is so sitwated that the disposition of
the action may as a practical matter impair or inl-
pede the ability to protect that inferest unless it is
adcquately represented by existing parties,

() Permissive. (L) Generally, Upon timely
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motion a person may be permitted to intervenc m
an action when the person's claim or defense hay
a question of law or fact in cominon with the ac-
tion.”

* k&

Duckworth's argument in this Court, that his
motion to mfervene should have been granted, is
based upon the intervention-ef-right provision in
Rule 2.214{a} and upon the Declaratory Judgment
Act, Maryland Code (1974, 2002 ReplVol), §
3405 of the Courts and Judicial Proceediags Art-
icle. EN %889 On ¥534 appeal, Duckworth does
not rely on the permigsive intervention provision of
Rule 2-214£b}. Moreover, Duckworth makes it clear
that he does not desire to intervene with representa-
tion by the Attorney General. Instcad, he insists that
he had a right 1o intervene with his own privately
retaincd counsel. Duckworth argues that he has “an
intercst” in the matter, within the mcaning of Rule
2-214(4}, because, as a Clerk of a Circuit Court, he
Is involved in the issuance or refusal to issue mar-
riage licenses, and because, according to his oath ol
office, he must do so in accordance with the Mary-
land Constitution. Duckwaorth states that, if he de-
clines to issuc martiage lcenses to same sex
couples, he might be subject to criminal or ¢ivil ac-
tions which might result in eriminal or eivil penal-
ties or damages, He repeatedly labels this asserted
intercst as “personal,” Conscquently, the issue in
Duckworth's appeal is not the broad one of whether
he had a right to intervene. Rather, as acknow-
ledged by Duckworth's counsel at oral argunent be-
fore us, the only issuc is the narcower one of wheth-
er Duckwaorth had a right to intervene represented
by his own privately retained counsel.

FN3, Sceiton 3-405 of the Courts and Judi-
cial Proceedings Article provides as fol-
fows:

© & 3-405, Partics; Attorney General

(a) Person who hay or claims interest as
party. {1) If declaratory relief is sought,
a person who has or claims any interest
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which would be affected by the declara-
tion, shall be made 4 party.

{2) Except in a class action, the declara-
tion may not prejudicc the rights of any
person not a party to the proceeding.

(b)Y Municipality or county as party. In
any proceeding which involves the valid-
ity-of a municipal or county ordinance or
franchisc, the municipality or county
shall be made a party and is entitled to
be heard.

() Role of Attorney General If the stat-
ute, municipal or county ordinance, or
franchise is atleged to be uneonstitution-
al, the Attorncy General need not be
made a party but, hmmediately after suit
has been filed, shall be served with a
copy of the proccedings by ecerfified
mail. He is entitled to be heard, submit
his wviews in writing within a time
deemed reasonable by the court, or seek
intervention pursuant to the Maryland
Rules.”

The eight members of the General Assembly
arguc thut they had a right to intervene pursuant to
Rule 2-214(a) 1) and (2}, that, alternatively, the tri-
al court abused its discretion in deaying permissive
intervention, and that as a third alternative, the De-
clavatory Tudgment Act, *S35Code (1974, 2002
Repl.Vol), § 3-405(a) of the Courts and Judictal
Proceedings Artiele, “mandaies that intervention be
%g:\eﬁted.” (Brief of the legislator appeliants at 14).

"7 The legislators’ argument based on the Declay-
atory Judgment Aet was not made in the trial court,
and Is advanced for the first time on appeal.

F3

4. See n, 3, supra.

The eight members of the General Assembly
claim that they had a right to intervene because the
“Legislature ha[s] plenary power over the subject
maiter of marriage contracts,” and that “individual
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legislators must have a right to intervene ... to pro-
tect their legiglative authority.” (7, at 4). The legis-
lators state that they “have an aftected interest in
defending the policy and the constitutionalily of ...

Id. at 6). The eight General Assembly members
contend that the existing parties and the Attomncy
General might not adequalely represent the legislat-
ors' interest because the Attorney General is not
raising the questions ot subjoet matter jurisdiction,
justiciability and separation of powers. (Jd at 9).
They also suggest that the cxisting parties, repres-
ented by the Aflorney General, may nol appeal
from an adverse decision by the trial court, The le-
gislators' alternative argumonyt, that the trial court
abused 11y discretion in denying permissive mter-
vention, 1§ based on the same contentions underly-
ing iheir argurment concerning a right to intervenc
under Rule 2-214{a}. 1t should be noted, as pointed
out by the appellecs, that none of these eight legis-
lators was a member of the General Assembly when
§ 2-201 of the Family Law Article was enacted by
Ch. 213 of the Acts of 1973, Moreover, ncither the
General Assenbly, nor cither house of the General
Assembly, nor the presiding officers of the General
Assembly have authorized the eight legislators to
intervenc in the litigation.

On appeal, Toni Marie Davis's argument is es-
sentially the same as the argument set **890 forth
in her motion to intervene, namely that the outcome
of the litigation will affect her and all other resid-
cnts of Maryland, that “the homosexual lifc style is
*£36 against my religion, which is protected under
the fiest Amendment of the Untled States Conslilu-
tion,” and that the outcome of the case “will affect
my ability o protect my ... religious beliefs in not
allowing a person or group of people to torce me lo
acknowledge [theie] ... way of living.” (Brief of
Toni Marie Davis at 5).

11

Al
With regard to Duckworth's appeal, even if it
could be assumed arguendo that he had a right to
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intervene, it is clear that he had no right to inter-
vene by his privately retained counsel. In light of
Duckworlh's deseription of his “interest” and his al-
legations, any right of intervention, which he might
have had, would have been intervention represented
by the Attorney General of Maryland. Nonetheless,
Duckworth has consistently disclaimed any desire
for intervention with representation by the Attorney
Gencral.

Maryland Code (1984, 2004 ReplVol), §
6-106(h) and (¢} of the State Goveroment Article,
provides as follows:

“(by Counsel for officers and unifs. Except as
atherwise provided by law, the Atlorney General
is the legat adviser of and shall represent and oth-
crwise perform all of the legal work for each of-
ficer and unil of the State govermnent.”

“(cy Other counsel generally prohibited. Ex-
cept as provided in subsection (d) of this section
or in any other taw, an officer or unit of the State
government may nat employ or be represcuted by
a legal adviser or counsel other than the Attorney
General or a designee of the Attomcey General.”

Judge Marvin Smith for this Court, in conw
menting upon the role of the Altorney General un-
der the Constitution and the above-quoted slatutory
provigion, emphasized (State v. Buraing Tree Club,
307 M 9, 3 37, 481 AZd TR, T4, P96 (198

“Tt is clewr from the constitutional and statulory

provisions which we have cited that the Attorney
General is first *537 and foremost the lawyer of
the State. His dutics include prosecuting and de-
fending cascs on behalf of the State in order 1o
nromote and protect the State's policies, determ-
inations, and rights, He is the legal advisor 1o all
State departmentis and agencics other than these
for which specific exception is made by statuie.

# ok ok
“We hold that under the Constitution and stat-
utes of Maryland the Attorney General ordinarly
has the duty of appearing in the courts as the de-
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fender of the validity of enactinents of the Gener-
al Assembly.”

Although there are several exceptions to the
statutory requircment that “an officer ... of the
State government may not employ or be represen-
ted by a fegal adviser or counsel other than the
Attorney General” (§ 6-106(c})), none of the ox-
cepiiang is applicable under the circumstances of
this case.

[1] Nevertheless, Duckworth attempls o cir-
cumvent the legal requirement of representation by
the Attorncy General by calling his asserted interest
i the litigation “personal” Duckworth's interest,
however, as described in his motion to intcrvenc
and briefs, relates entirely to the performance of his
duttes as a state official. Duckworth's intcrest 1s
wholly based upon his statutory responsibilily, as
Clerk of the Circuit Court for Awnnc Arunde
County, over the issuance of marriage licenses, He
s in the samc position as the **891 defendani
Clerks of the Cireuit Courts for Bahimore City,
Prince George's County, St Mary's County, and
Dorchester County, except that there were no alleg-
ations that any of the plaintiffs, or any other
“same-sex couple,” had applied ta Duckworth for a
marriage license and had been retused a marriage
license.

Duckwortlh's altempl to evade § &-106{L) and
{c) of the Stde Government Artiele, by calling his
intcrest “personal,” is disingenuous. An individual
acting “personally” has no legal authority to issue 4
niarsiage license in Maryland. See §§ 2-401 and

and {¢) of the Stale CGovernmenr Article is disposit-
ive of *538 Duckwnrth's attenipt to intervene with
privately retained counsel. Duclowortl's calling his
interest “personal” does not render § 6-106(b) and
{c) inapplicable "

YNS. Duckworth's argument is similar to
one, although in a different context, made
1o and rejected by our predecessors more
than a century ago {Sodand v, State, 69
Md ATT, 312, 16 AL 132, 133 (1838
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“The real and only question presented to
us is whether the appeliant can ltegalize
an illegal act by calling it by another
name, and that all the courts of justice in
the lared arc bound to regard the act itself
what he may choose to call it.”

B.

The arguments advanced by the cight legislat-
ors and Toni Marie Davis provide no basis for re-
versat of the Circuit Court's orders denying inter-
vention.” | 6

TG, Some of these same arguments arc
also made by Duckworth, and our rejection
of some of the arguments furnishes an al-
ternative ground for affirming the denial of
Duckwortle's motion to infervene.

M

The legislators' reliance on Rule 2-214(a)( 1),
permiiting intervention “when the person has an un-
conditional right lo intervene as a matter of law,” is
misplaced. We have pomted out on several occa-
sions that Ruale 2-214 was based on Rule 24 of the
Federal  Rules of  Civil Procedure, and  that
“intervention decisions under Rute 24 . serve as a
guide to interpreting the Maryland intervention
rule.” Coalition v, Annapoliy Lodge, 333 Md. 339,
368 n 10, 635 A2d 412, 418 n, 10 (1994), and
cases there cited.

The federal counterpart to Marviand Rule
22140031y is Rude 24{a3(1) of the Federal Rules of
Civil Provedure, which applies only when a stalute
or ordinance specifically confers an unrestricted
right to infervene in a particular type of casc. See,
e.g., Allen Colewlarors, fne. v National Casl Re-
gister Co., 322 118, 137, 64 5.Ct. 905, 88 L.Ed
1188 {1944Y; Equcd Euplovment Opporamity Con-
mission v. Americon Tetephona Co, 306 F2d 735
(3vd Cir.1974). This Courl's opinion in *533%De-
partmens of Stare Planning v, Hagerstown, 288 Md.
9, FE, 415 A.2d 290, 298 {19840}, concerning a stat-
ute providing that the Department of Statc Plauning
shall “[h]ave the right and authority to intervenc in
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and become a party to any administrative, judicial,
or other proceeding in the State concerning land
use”™ ete., illustrates the type of situalion contem-
plated by Rule 2-2140a)(1).

[2] No Maryland statute has been called to our
attention which gpecifically confers upon any of the
appellants an unrestricted right to intervene in a
case such as the present one. Accordingly, Kule
2-214(a)(1) furnished no basis for inlervention by
the appellants. '

(2)

[3] Turning to intervention of right pursuant to
Rule 2-214{a)2), an applicant for intervention must
claim an interest in the subject of the action such
that the disposition of the action may impair or im-
pede the applicant's ability to protect **892 that in-
terest, In addition, intervention is permitted only if
that intercst might not be adequately represented by
existing parties. Both requirements must be met for
intervention under Rule 2-214Ha)2). See eg.
Board of Trustees v. City of Baltimare, 317 Md. T2,
88-00, 562 A.2d 720, T27-729 (1989), cerr. denivd,
493 WS, 1093, 110 S0 1167, 107 L.EG2d 1069
(1990); Citizeny Cooidinating Comm. v, TRU, 276
Md. TOs, TI2LT13, 38510 AZE 1330 138 {1976). The
eight legislators and Toni Maric Davis fatled fo
show that cither requirement was met.

f4] Rule 2-214(a)(2)s requirement of an
“interest” in the “transaction that is the subject of
the action,™ which may be atfceted by “the disposi-
tion of the action,” means something more than an
applicant's “generalized interest m participating in
the formulation ol a constitutional [or legal] stand-
ard, to which the [applicant for mfervention}] may
be subjected,” Afontgomery Coanty v Bradford
345 Md. £75, 199, 691 A3 128E 1293 (1997)
The disposition of the action must “directly” impact
upon the applicant's interest; “coneerns [which] are
indirect, remote, and speculative™ are insuflicient.
Thid. Sce *540 also Chapuran v, Kamoera, 356 Md.
426, 445, 739 A.2d 387, 397 (1999) (The applic-
ant’s “interest in the [action] is neither speculative
nor contingent on the happening of other events.
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The resolution of the {action] has # direct effect on
[the applicant's] position in” another pending law-
suit).

[3]61 Moreover, for intervention under Rule
2-214{u)2), the applicant's interest must be such
that the applicant has standing to be a parly. Coali-
tion v. Anaapoliv Lodge, supra, 333 Md ar 363,
370, 635 A 24 ai 416417, A person's standmy to be
a party in a lawsuit ordinarily requires that the oul-
come of the lawsuit might causc the person to
“suffer [ ] some kind of special damage ... differing
in ¢haracter and kind fromn that suffered by the gen-
eral public.” Medical Wuste v, Marviand Waste,
AT M 596, 613, 612 A2d 241, 249 (199N
{intcrnaf quotation marks omitted), and cases there
cited.

[7}] The intcrest of the eight legislators and
Toni Marie Davis in the litigation is no different
trom the interest of the general public. They would
be no more affeeted by an adverse decision than
any resident of Maryland. This was acknowledged
by Ms. Davis who argued in the trial court and on
appeal that the eutcome of the “action will affect
not only my everyday life, but the everyday lives of
every resident i Maryland.”

[8] The eight legislators’ asscrted “interest” is
based on the General Assembly's authority to enact
statutes regulating marriage. 1t is true that the Gen-
eral Assembly as an institution may have an
“Interest” in a casc like this which differs from the
interest of the general public. Neveriheless, an indi-
vidual member of the General Assembly, or cight
out of a total of 188 111cmbn—:1‘5,"
no greater legal inferest*341 in an action challen-

ordinarily have

ging the constitutionality of a stamte than other
Maryland residents have.

ENT. Article B, § 2, of the Marviand Con-
stitution provides:

“Seption 2. Membership of Senate and
House of Delegates.
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“The membership of the Senale shall
consist ol Torty-seven (47) Scnators. The
membership of the House of Delegates
shall consist of one hundred ferty-one
(141) Delegates.”

In Raines v. Hrd, 521 118 811, 829-830, 117
.00 2312, 2322, 138 1. E4.2d 849 (1997), holding
that six mcmbors of Congress lacked standing to
challenge the constitutionality of an Act of Con-
aress, the United States Supreme Court explained
{footnotes omitted):

*¥893 “in sum, appellecs have alleged no in-
Jury to themselves as individuals, the institutional
injuty they allege is wholly absiract and widely
dispersed, and their attempt to litigate this disputc
ar this thime and i this form is contrary to histor-
jcal experience. We altach some importance to
the fact that appellees have not been authorized
to represent their respective Houses of Congress
in this action, and indeed both Houscs actively
oppose their suit, We also note that our conclu-
sion peither deprives Members of Congress of an
adequate remedy (since they may repeal the Act
or exepmpt approprigtions bills from its reach),
nor forecloses the Act from constitutional chal-
lenge (by someonc who suffers judicially cogniz-
able injury as a result of the Act), Whether the
case would be different if any of these circum-
stances were different we need not now decide.

“We therefore hold that these individusl mem-
bers of Congress do not have a sufficient
‘nersonal stake’ in this disputc and have not al-
leged a sufficiently concrete injury to have estab-
Lished Article [T standing.”

Relying on Raines v, Bvrd, swpra, and the ah-
sence of any state stalute expressly granting state
legislators 4 right of intervention to defend the con-
stitutionality of a state statute, the United States
Court of Appeals for the Tighth Cireuit in Planned
Parenthood of Mid-Missowrt and Fastern Kansax v,
Ehbems, 137 F 3 573 (8th Cir 1998}, held that ten
Missouri state legislatnrs were not entitied to inter-

Pagc i1

venc in a suit challenging the constitutionality of &
Missouri statute. See also Beoired v. Newion, 260 F 34d
408 (0th Cie.2001Y;, Hornardez v, Robles, 5 Mise.3d
1004, 798 N.Y.S.2d 780 {N.V.2004) (metnbers of
state legislature tacked sufficient interest to inter-
vene *542 in an action challenging the constitution-
ality of a state statute denying marriage licenses fo
same-sex couples).

[91/10] In addition, the eight legislators reli-
ancc upon the Declaratory Judgment Act, §
3—405(:13;.?5 the Cowts and Judicial Procecdings
Arlicle,” 7 is misplaced for alternutive reasons.
First, the argument was nol made by the legislators
in the trial court, and thus is not properly before us.
See Marylaonud Rule 8-131(a). Second, for the reas-
ons set forth above, the legisiators do not have an
“mterest which would be affeeted by the declara-
tion” within the meaning of § 3-405(a)( 1) of the
Courts and Fadicial Proceedings Article,

FNE. Seen. 3, supra,

F11F127 Fustherinore, cven if the appellapts
had met the “interest” requirement of Raole
2-214{a)2), none of the appellants mect the addi-
tional requirement of the Rule that their inferest
may not be “adequately represented by cxisling
parties.” While appellants assert that the Attorney
General and  the existing defendants  are
“gympathctic 0 plaintiffs’ cause,” the asseriion
amoutts to pure speculation, is unsupported by the
record, is denied by the Attorney General and the
defendants, and Furnishes no legal basis for holding
that the representation by cxisling parties may be
inadequate,

The appellants assert that the Attorney General
and the existing defendants might not appeal from
an adverse trial court deciston. This assertion is not
supported by anything in the record and is flatly
denied by the Attorney General and the existing de-
fendants. In addition, if it had turned out thal the
existing defendants had decided not to appeal from
an adversc trial court decision, a person with stand-
ing could have intervened after the judgment, but

© 2012 Thamson Reuters, No Claim to Orig. US Gov, Works,
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before the time Tor appeal expired, for purposes of

appealing from the judgment. See **894Coqlirion
v Annapolis Fodge, supra, 333 Mdo al 366371,
035 A2d at 415418 (*[Wlhere the losing party de-
cides not to appeal, the cases have upheld post-
judgment intervention for purposes of appeal when
the applicant has the requisile standing and files the
motion to intervene promptly after the losing %543
party decides against an appeal™); Board of Truse-
e v, City of Baftimore, supra, 31U MdLat 91-92,
367 A 24 at 729, It should be noted that, after our
affirmiance of the Irial court's orders denying the
niotions to intervene, a judgment on the merits ad-
verse to the defendants was entered, and the de-
fendants, represented by the Attormncey General, have
appealed.  That  appellatc  proceeding is  now
pending.

Lastly, the appellants contend that represcnta-
tion by the Attorney General and the cxisting de-
fendants is inadequate because the Attorney Gener-
al is nnt arguing that the trial court lacks subject
matter jurisdiction. Appellants eontend that, under
the separation of powers principle embodied in Art-
icle ® of the Maryland Deelaration of Rights, the ju-
diciary has no jurisdiction to rule upon the constitu-
tionality of a General Assembly statute regulating
marriage. The appellants state thal, if allowed to in-
tervene, they will raisc this jurisdictional argument.
The appeliants' jurisdictional argument, hnwever, is
frivolous. Thus, it provides no sround for conclud-
ing that representstion by existing partics may be
madequate.

A year before the Supreme Court's opinion in
Marhury v. Muadison, 1 Cranch 137, 2 LEd 66
{18033, the General Court of Maryland in Bhitting-
por v, Polk, FHO & E 236 (1R02), held that the judi-
clary was authorized fo rule upon the eonstitution-
ality of any cnactment by the General Assembly,
Chief Judge Jeremiah Townley Chase for the Court
explained (1 T1. & 1. at 242-24 3}

“The Bill of Rights and form of governmemnt
composc the Constitution of Maryland, and is a
compact made by the people of Maryland among

Page 12

themsclves, through the agency of a convention
selected and appointed for that bmportant pur-
posc. This compact is Tounded on the principle
that the people being the sowrce of power, all
govermment of right originates from them. In this
compacl the people have distributed the powers
of government in such manter as they thouglt
would best conduee to the promotion of the gen-
eral happincss; and for the attainment of that all-
important object have, among other provisions,
judiciously *544 deposited the legislative, judi-
cial and executive, in separate and distinet hands,
subjecting the firctionaries of these powers to
such limitations und restriclions as they thought
fit 1o preseribc. The Legisiaiure, being the
ercature of the Constitution, and acting within a
eircumseribed sphere, is not omnipotent, and can-
not rightfully exercise any power, but that which
is derived from that instrument.

“The Constitution having sct eertain limils or
land-marks to the power of the Legislature,
whenever they excced them they act without au-
thority, and such aets are mere nullities, not being
done in pursuance of power delegated them:
Hence (he necessity of some power under the
Constitution tn restriet the Acts of the Legisiature
within the limits defined by the Constitutivg.

“The power of deterntining Tinally on the valid-
ity of the acts of (he Legislature cannot reside
with the Legislature, because such power would
defeat and render nugatory, all the limitations and
restrictions on the authority of the Legislatare,
eontained in the Bill of Rights and form of gov-
ernment, and they would become judges of the
validity of their own acts, which wnuld establish
a despotism, and subveri thal great prineiple of
the Cunsutution, whiclt deelarcs that the **895
powers of making, judging, and cxeculing the
law, shall be separate snd distinet from each oth-
cr.”

Chief Judge Chase continued {1 H & [ at

244.245);
“It is the office and pruvince of the Court to

€ 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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decide all questions of law which are judicially
brought before them, aceording to the esiablished
mode of proceeding, and to determine whether an
Act of the Legislature, which assurves the appear-
ance ol a law, and 1s clothed with the parb of au-
thority, is made pursuant to the power vested by
the Constitution in the Legislature; for if if is not
the result of emanation of authority derived from
the Coustitution, it is not law, and cannot influ-
ence the judgment of the Court in the decision of
the question before them,

»The oath of a JTudge is “that he will do equal
right and justice according to the law of this
State, in every casc in %545 which he shall act as
Judge.” To do right and justice according to law,
the Judge must determine what the law is, which
necessarily involves in it the right of cxamining
the Constitution, (which is the supreme or para-
mount law, and undet which the Legislature de-
rive the only authority they are invested with, of
making laws,) and considering whether the Act
passed is made pursuant to the Constitution, and
that trust and authority which is delegated
thereby 1o the legislative body.

“The three great powers or departinents ol gov-
crrument are independent of each other, and the
Legislature, us such, can cluim no superiority or
pre-entinence over the other twu. The L.egislature
arc the trustees of the people, and, as sueh, can
only move within those lines which the Constitu-
tion has defined as the boundaries of their author-
ity, and if they should incautiously, or unad-
visedly transeend those limits, the Constitution
has placed the judiciury as the barrier or safe-
guard to resist the oppression, and redress the in-
juries which might accrue from such inadvertent,
or unintentional infringements of the Constitu-
tion.”

The prineiple of judicial review for constitu-
itonality, set forth in Wiinington v. Polk, supra,
and Aarbury v Madison, sepra. has been reaf-
firmed by this Court on countless occasions. See,
e.g., fusgrance Commissioner v, Egquifoble. 339
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Md. 596, 617, 664 A2d 862, 872 (1995} Atoraey
Genaral v, Woldron, 289 Md. 683, 6490, 426 A2d
020 933934 (1981); Perfins v. Eskeidge, 278 Md.
619, 624626, 366 A2d 21, 2426 (1976 Uni-
versiry of Mdo v, Williams, 9 G, & 1 363, 410-412
{1%38). Since there is utterly no merit in the appel-
lants' jurisdictional argument, the Attorney Genet-
al's refusal to make the argument furnishes no basis
for intervention by the appellants.

For ull of the ahove-discussed reasons, this
Courl affirmed the Cireuit Court's judgment deny-
ing the appellants’ motions for intervention.

Md.,2006.
Duckworth v, Deane
393 Md. 524, 903 A.2d BB3

ENIY OF DOCUMENT
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Unpublished Disposition

(Cile as: 5 Misc.3d 1004(A), 2004 WL 2334282 (N.Y.8up.))

NOTE: THIS OFINION WILL NOT BE
PUBLISHED IN A PRINTED VOLUME. THE
DISPOSITION WILL APPEAR IN A REPORTER
TABLE.

Supreme Court, New York County, New York.
Daniel HERNANDEZ and Nevin Cohen, Lauren
Abrams and Donna Freeman-Tweed,
Michael Elsasser and Douglas Robinson, Mary Jo
Kennedy and Jo-Ann Shain, snd
Danie! Reyes and Curtis Wonlheight,, Plaintiffs,
v.

Victor 1., ROBLES, in his official capacity as City
Clerk of the City of New
York,, Defendants,

No. 103434/2004.

Aug. 20, 2004.
DORIS LING-COHAN, I.

*#1 This is an action broupht by five same-sex
couples sceking a judgment declaring that the
Domesgic Relation: Law violates the Due Process and
the Equal Froteetion Clauses of the New York Staie
Constitution, ‘nsofer as it denies mamiage licenses
and access to sivil marrige to sams-sex couples, and
en injunction requiring defendant Rubles, the City
Clerk of New York City, to grant plaintiffs mariage
licenses on the same terms and conditions as are
available to different-sex couples.

Four individuals and one organization now move,
parsuant to CPER 1012 and 1013, to intervene as
party-defendants. Ruben Digz, St moves as n stats
senator and a8 a bushiess owner; Raymond A, Mcier
moves as a state senator; Deniel Hooker moves as g
member of the Assembly; Micheel Loog, the
ehairman of the Conservative Party, moves as thes co-
owner of a small business; and e New York Family
Policy Counci! (FPC) moves 85 2 non-profit
educetiona) arganizatian.

Both plaintiffs and defendant oppose the granting of
the motion for intervention, Defendant, however, has
no abjection to movents heiag accorded rmicus curiae
statns and to submitting briels emicus cuxiae.
Additionally, plaintiffs  acknowledge movants’
appropriate role in this litipation as amicus curine, |
Sze Memorandum of Plaintiffs in Opposition to
Moation to Intervene, Foomole 4, at 16].

Messrs, Diaz, Meier, and Hooker argue that whether
same-sex marriage is to be allawed is a guestion for
the Legislature, and that, if this court grants plaintiTs
the relief that they have requested, then the proposed-
intervenor legiglators will be deprived of their right to
define marriage. Messrs, DHaz and Meler are co-
sponsors of Senate Bill 2220, which provides that "A

" murriage or union is gbsolutely void if coatracted by

two persans of the same sex, regordless of whether
such marriage or union is reengnized or solemnized in
enother jurisdiction.” Messrs, Diaz end Long arguc
thet, as husiness owners who have religious and morzl
Dbjections t0 same-sex marriage, they have a religious
and an economic interest in not being required to
provide benefits to same-sex spouscs of employees,
The FPC sintes that its mission is "io reaffiom and
promote the taditional family unit and Judeo-
Christirn valve sysiem upon which it is built" The
FPC also argues that the definition of marriage is a
mntter for the Legislature to decide. Finglly, the FPC
antd Mr. FHooker argue thet, if this cowrt pgrants
plaintiffs relief, then the people of the state will have
been deprived of having their elected representatives
decide whether smme-sex mamiage is to be allowed.

CPER 1012 provides, in relevant peri, that any .
person shall be permitied to intervence ag of right;
when the representation of the person's interest by
{he parties is or may be inadequate and the person
iz or may be bound by the judgment.
CPLR 1012(=)(2) {etaphasis added).

The Court of Appeals hag held that whether a movant
for intervention "will be bound by the jndgment
within the meaning of {CPLR 1012(2)2) ] is
determined by its ros judicats effect.." Vantage
Petrolew v. Boord of Asseyvsment Review of Town of
Balyion, 61 N.Y2d 695, 698 (1984) (citations
omitted); see also Tyrone G. v. Fii N, 189 A.D.2d §
(1st Dept 1993). Only a party to an action, or ene in
privity with a party, may be bound by the res judiceta
effeci of a judgment in that action, See Green v, Santa
Fe Ind, Ine, 70 N.Y.2d 244 (1987). Here, none of
the proposed intervenors are, or claun o be, in privity
with any of the parties to this aption. Accordingly,
aone 0f the proposed intervenors may intervene as of

right.

*+2 CPLE 1013 provides, in selevant part, that any
person may be permitied to inervene “when the

© 2005 Thomson/West. No Claim to QOrig. U.S. Govt, Works.
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person's claim or defense and the main action have a
cominon question of law or fact.” However, a
preposed intervenor must also establish that he or she
has & real and substantial interest in the outcome of
the litigation. Reliance Ins. Ca of New York v
Information Display Tech, Inc, 2 AD3d 701 (2d
Dept 2003); Agostino v. Saufer, 284 AD.2d 147 (1st
Dept 2001).

Here, the legislators argue that "the courts do nof
have the authority to redefine marriage." [Mem. in
Further Support of Molon to Intervene, at 4
{(ernphasis in original} 1. Clearly, hnwaver, the courts
have jurisdiction to rule on the comstitrtionallty of
statutes. "The role of the judielary is to enforce
statutes and to rwle on challenges to their
constitutionality ejther on their face ar as applied in
aceordance with thelr provisions." Benson Really
Corp. v. Beame, 50 N.Y 2d 994, 996 (1980), appeal
dismissed sub nom Bensan Realty Carp v, Kach, 449
U.S. 1119 (1981). A judicial ruling that a particular
statute is unconstitntional may foreclose eertain
legislative options. Noaetheless, legislators do not
have a real and substantial interest in each case in
which a statute is challenged a5 unennstitutional, The
fact that Messys, Diaz and Meier are sponsoring a bill
that is related to the subject matter of this action does
not give them any more substantial an interest. Ses
Silver v. Potakd, 56 N.Y.2d 532 (20D1).

The business owners' asserted interests are no more
than speculative. Neither Mr. Diaz, nor Mr. Long, has
idantified the business that he nway, or stated that
such @ business bas employees, much less employees
who are members of same-sex eouples, Accordingly,

the business owners have not shown that they have a .

real interest in this litigation. See National Arsn, af
Ind. Insurers v, State of New York 89 N.Y.2d 950
(1997} (speculative herm insufficient to confer
standing), Moreover, the prospeet of economic harm
to Messrs, Disz and Long is not germane to the issue
raised in this action. See Matter 6f Catholic Charitles
of Roman Catholic Diacese af Syracuse v. Zaring Bd,
af Appeals of City of Narwich, 187 A.D.2d 903 (3d
Drept 15923, ' '

There is no legal distinction batween the FPC's
educational mission and the business owners' asserted
religions and moral objections to extending benefits
to same-sex spouses of employees, and any secular
pasition that 2 person could argue to be a basis for
intervention, Neither the FI'C nor the business owners
have made any showing that their interest in this
action differs Fom that of any other person in the

state wha may favor or ODPOSE SHME-S6X MILTIAgE.
See Saciety of Plostics Indus, Inc. v County of
Sufalk, 77 NY2d 761 (1991) Schigffelin .
Konifors, 212 N.Y, 520 (1914).

Movyants also assert that the Corporation Counsel is
unahle to adequately protect their interests, based on
alleped media’ reports regarding  the Mayor's
"position* and the Corporation Counsel's “appraval™
of a commiltee report on same-sex mariage issued in
1997 by the Agsociation of the Bar of the City of New
York when he was its President., Unsubstantiated
media reports and a commitice report jssued during
one's tennre as President, far which the President
merely reviews for appropriate bar association and
professional  standards, constitute an insufficient
showing to merit intervention.

**3 The Court notes that movants brought & simifar
intervention motion in an Artiele 78 procesding, which
sought marringe licenses fo be issued to same-sex
spplicants, which was deniod. See Shields v
Mardigan, Sup Ct, Rockland County, June 3, 2004,
Welner, J,, Index No. 1458/04, It js significant that
even under tha less demanding standard of CPLR
7802(d), inapplicable to the instant motion as this is
an getion, movants were still unable to demonstrate
that they are appropriate parties to intervene. See
Greoter New York Health Care Facilities dss'n v.
DeBuona, 91 NY.2d 716, 720 (1998,

Accordingly, based upon the above, the motion to
interveoe is denied,

However, given that fhis case involves issyes of
important public interest, this court will parmit the
proposed interverors ta appear as amicus curiae, for
the limited purpnse of submitting a brief on the
substantive motions. See Kruger v. Bloamberg, 1
Mise.3d 192 (Sup Ct, New York County 2003).

Accordingly, it is hereby

DRDERED that Lhé motion to intervene is denied; it
i3 further

ORDERED thet movants may sppear as amicus
erine, for the limited purpose of submitting & brisf on
the substantive motions, ifso advised, which shall he
filed and served by kand on or before 5 Pm, 30 daysy
affer submiission of the reply; pleiatiffs and
defendants may respond on or before 30 days
thereafier. Originals shall be filed in Motion Suppart,
Room 130, 60 Centre Street, Three eonrlesy copies

© 2005 Thomson/West. No Claim ta Orig, U.8. Govt. Works,
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(labsled as such), with one 2ppendix of citations, shall
be provided to the caurtroam (roam 275) at 80 Centre
Street (or the mailroom al 80 Centre, raom 101); a
copy of the briefs shall be supplicd in Wordperfect
with the courtesy copies; and it s further

ORDERED that, within 30 days of entry of this
decision/order, plaintiffs shall serve a capy upon all

Page 3

partics with notice of entry.

5 Misc.3d 1004(A), 2004 WL 2334289 (N.Y.Sup.),

2004 N.Y. Slip Op. SI79(U) Unpublished
Dispositian '

END OF DOCUMENT
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At a Term of the Appellate Division of the Supreme
Court held in and for the First Judicial Department in
the County of New York on June 390, 2005,

Present - Hon. David B. Saxe, Justice Presiding,
Batty Weinberg Ellerin ’
John W. Sweeny, Jr.
Jameg M. Catbterson, Justices.

Daniel Hermandez and Nevin Coher,
et al- r

Plaintiffs-Respondents,

-agalinet- © M-2382

) Index No. 103434704
victor L.. Robles, &s City Clerk of the
city of New York,

Defendant-appellant.
State Senabkpr Ruben Diaz, State
Senator Raymond A, Meler, Assemblyman
Naniel Hooker, Michasl Lbong, Chairman
of the Conservative Party and The
New York Family Policy Counsel,
’ Amici Curiae.

An appeal having been taken to this Court from the order of
the Bupreme Court, New York County, entered on or aboub February 5, .
2005,

.And State Senator Ruben Diaz, State Senakor Raymond A.
Meier, Assewmblyman Daniel Hooker, Michael Long, Chairman of the
Congervative Party and The New York Family Policy Counsel, having
moved £o inkervene ag partleswdefendants or, ln the altexnative, for

leave to participate as amici curiae in the. appeal both in submlttlng
a brief and at oral argument,

Now, upon reading and filing the papers with respect to the
mortion, and due deliberation having been had tLhereon,

It 4s prdered that the motion is granted only to rthe extent of
granting movants leave to submit an amici curiae brief in conjunction
with the perfection of the appaal. The motion is otherwise denied.

ENTER:

Clexk.
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‘ SUPREME COURT-STATE OF NEW YORK
IAS PART:ROCKLAND COUNTY
Present: HON. ALFRED J. WEINER
Acting Justice of the Supreme Court

_ X ORDER
in the Matter of the Application of: index No.:

1458/04

JOHN SHIELDS, ROBERT STREAMS, JACQUEUNE
AXT-OHANNESYAN, LISA AXT-OHANNESYAN,

 JOHN ADE, JOHNNIE FARMER, ELIZABETH

INSON, THERESA APUZZ0O, JOE HICKEY, ROBERT
BRAY, CHRISTINA LOMBARDI, RACHEL McGREGOR
RAWUNGS, AMIGAIL MILLER, MELANIE SUCHET,
CLAIRE BONDE, TONI BONDE, GEORGE DELANCEY,
JEL EALY, DEIRDRE BERNARD-PEARL and LISA
BERNARD-PEARL,

Pelitioners, Motion Date:

: _ _ 5721104
For a Judgment Pursuant fo Article 78 of the CPLR and

 other relief,

-against-

CHARLOTTE MADIGAN, as Town Clerk, Town of

Orangetown, New York and STATE OF NEW YORK
DEPARTMENT OF HEALTH, '

Respondents.
X .

The following papers numbered 1 to- 14, read on this motion by proposed
intervenors for permission to intervene:

Notice of Mulic;nmfﬁdavitsmfﬁrmalion!Pmposed Answer—1-G,8,8(a)
Notice of Cross -Metion/Affimation-6,7 '
Affirmation in Qppositicn~10

Reply Affirmation—~13

Fited Papers/Exhibits’/Memoranda of Law-7,8,11,12,14

Upon the foregoing papers, itis ORDERED that this motion is denied.

Petitioners in this article 78 proceeding are requesting that existing New York State
statutes entitle them to marriage licenses from respondents and, altern atively, assert that
if the Domestic Relations Law is construed to not entitle them to marriage licenses, itis
unconstitutional as applied.

Movants consisting of four individuals and an organization seek leave o intervena
as intervenor-respondents. Three of the Individuals are New York State Legislators and
the fourth individual is the co-owner of a small business. The fina! movant is the
New York Family Policy Council which is & non-profil educational organization. Petitioners
and respondent State of New York oppose the application. '

CPLR 7B02(d) provides that the court may aliow other interested persons {o
intervene in an article 78 proceeding. However, the proposed intervenors must establish
that they have a sufficient interest in the litigation since they become parties for all



purposes if successful. Matter of Greater New York Health Care Facilites Assin ¥y
DeBuono, 91 Nyad 716, They must demonstrate a real and substantial interest in the
autcome of the proceeding. Wapnick v Wapnick, 295 AD2d 422, They must also
demonsirate sufficient harm thatis different in kind or degree from the public in general.
Matter of Rediker v Zoning Board of Anpeals. 280 AD2d 548 and Schultz v Warren County -
Board of Supervisors, 206 AD2d 672, :

In this matter, movanis have failed 1o demongtrate sufficient interest or harm that

is different in kind or degree from the public in general. Accordingly, this application for
intervention is denied.

1

To: MclLaughlin & Stern, LLP, Norman Siegel, Esq, Wilmer, Cutler, Pickering, LLP, Dobrish
2 Wrubel, LLP, Attys. for Petitioners : '

Office of the Attorney General, Atlys. for Respondent New York State
Town of Orangetown

Office of the Orangetown Attomey, Attys. for Respondent
Lingry Gounsel, Attys. for Proposed Intervenars

Dated; New City, New Yark Ent:
June 3, 2004




Supreme Gourt of te State of New York
Agppellate Biuteion: Secmmd Judictal Bepartment

M16235
st
ANITA R. FLORIO, I.P.
WILLIAM F. MASTRO
REINALDO E. RIVERA
STEVEN W. FISHER, TIJ.
2004.06824 DECISION & ORDER ON MOTION

In the Metter of John Shields, et al., petitioners,
v Charlotte Madigan, etc., et al., respondents;
Ruben Diag, Sr., et al., noaparties.

(Index No. 1458/04)

Motion by Ruben Diaz, Sr., Daniel Hooker, Raymond Meier, Michael Long, and the
New York Family Policy Counsel, inter alia, for leave to appeal to this court from an order of the
Supreme Cowt, Rockland County, entered June 4, 2004. '

-+

Upon the papers filed in support of the motion and the papers filed in opposition
thereto, it is

ORDERED that the branch of the motion which is for leave to appeal is denied; and
it is further, ' : ' .

ORDERED thaf the motion is olberwise denied as academic.

FLORIOQ, IP., MASTRO, RIVERA and FISHER, JJ., concur.

ENTER:

{ i James Edward Pelzer —%{/ .

Clerk of the Court

Septamber 23, 2004
MATTER QOF SHIELDS v MADIGAN
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STATE OF NEW YORK .
SUPREME CQURT COUNTY OF ALBANY

SV VTA SAMURLS and DIANE GALLAGHER,
AEATHRR MeDONNELL and CAROL SNYDER,
AMY TRIPT apd JRANNE VITALE, WALE
NICHOLS and HARNG SHEN, MICHABL HAHN -
aand PAUT MUBONEN, DANIEL J. G'DONNELL
and JOHN BANITA, CYNTHIA BINK and ANN
PACHNER, RATHLEEN TUGGLE wd TONIA,
ALVIS, REQINA CICCHETTI and BUSAN
FIVMER, ALICE J. MUNIZ and ONEIDA .
GARCIA, ELIEN DREHEBR sod LAURA COLLINS,
JOHN WESSEL and WILLIAM O'CONNOR, and
MICHEILF. CHERRY-SLACK and MIONTEL
CFIRRY-3LACK,

Flaiutiffs,
-ngainst- | DECISION and ORDER

INDEX TN, 1967-04
RIL NO. 0304077742

THE NEW YORK, STATE DEPARTMENT
OF HEALTH avd the STATE OF NEW YORK.

.Daﬁ:néa.uts;_&

Bupremy= Court Albany County ALl Purpose Terro, May 10, 2004
Assigned to Justice Joueph C. Teresi

APL‘.EARANCES

Pmﬂ Weis 5, Riflind, Wharton, & Gurrison, LI_P
1285 Avenue nfthe Amerjean

- New Yotk NY 100154064

Aetioan Civl) Liberties Union Poundaten
125 Broarfl Street
Mew Work, 1Y 10004-2400

“Avénrneps for Plaburiffy

T 1 Ze@a BAIR-

PRGE, B,



State of New York

Office of the Atomey General
The Capitel

Albany, MY 12224-0341

Atternoys for Defendanis

Tlens M. Lindevaldsen, Eag.
Matthew 11, Staver, Bxq.
210 Bast Palmettn Ave
Langwood, Florida 32750

Amrican Family Assuciation

Center for Law & Tolicy

Stephen M. Crampton, Bsg, ' .
Erian Fahlivg, Teq P.O. Box Drawer 2440
100 Parkpate Drive, Svitc 4B

Tupels, Mississi;rpi 33803

Thomas More Law Center

Parick (Gillen, Fsg.

3475 Elymouth Roud, Suite 100

Ann Arbor, M148105-2550

Atturneys for Proposed Intervegors

TEREST, 1.
Propoged intervenors seek an order from thix Court gnting them permission to itervene
as perty defendants in this caso pursaant 1o CPLR §§¥D!2 and 1013. PlaintfR and cwrent
. defm:daﬁta separataly oppose the motion,
‘ Iniv nﬁy, the Court will addrass the nnrare of muﬁ:;n far attameys Mathew T). Staver,
Seian Faling, Stephan Cramptan and Batrick Glllen to prose=d Fro Hac Vipa , whick was
unopposed. Aftar a full review nf the submiasion the moten will be granted and ﬁ.u: ardet signed

grmwing'prp hac vice application of Matthetw D. Staver, Brjan [tahling, Stephent Crampten ang
Putziek Gillen.

Pape 2
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Nexs the Covrt will dany the motion by intervens 18 party defendants, the proposed
insarvenars consist of four individuals and a orpanizetion who seel fu ntervens ag intervagar
defandants. The court natss that the propesed intervenors in & similar constittionsal challenge In

nn Article 78 proceeding in Rockland County weee denied permisgion fo intervine by fudge

W civier whe held shat

“CPLR 7802(") provideq that the caurt may Allow other interested
peysons to intervent in ai srticle 78 proceedings. Hewever, the-
proposcd intervenors must establish they bave » suthicient intercsr
in the litigaton eince they become parties for ul) purposes if
saceessful, Mabler of Groater New York Health Care Factlities
Aage ¥, DeBuono, 81 md 716, They must demnonstrate a rea)
and substaniial intersat in the outcome of the procceding. Wapnick
X Wiwmick. 285 ATYZd 422, They must alee demapnstate
sufficient hare that is different in kind or degres from the public n

general. Miagtear of Rediker v. Zoning Board of Appeals, 280 AD2d
548 end Schultz v, Warren County Rovar d of Supervisors, 206
AD2d 672,

In this matter, Toovats have falled ks derinostate
» suffiefent imterest or hatm that is difforemt in kind or deprexz fram
the public in gzm:m] Accﬂ:rﬂingly, this application for inkervention
{z denied.” (Son, Index No. 1458-04,
Supreme Cr., Rnck.laﬁd Cunnty. H{m. Alfred Welner, 6/3/04)

Similarly CTLR 510'11 and 51013 revpiire thakinteevenors sstdbiioh aven! and substanti=l

interest in the emienme of the proseadings. (See, Pidr v, Board of Azt sasmont Revisw of Towy
ot Nigkaynam, 203 ATI24 788 [3% ant.,- 19247}, This Cyurt, after review af the recard eleo finds

frar e proposed iistervtnara havs fnlléd v demonsate \be “1ea and substantie) inserdste”

required for intervention, Purther, the Court Ainds that proposend mﬁ:wcnam have fmicd t0 ghow

hattheir interests are not adequntely raspresonted. (Sec ﬂm . !;_]unh:n w liarny, 245 ADad

Pape 3
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936 {3 Dept,, 19971).
Thorefare, us an rceyeise of digeretion anid as a matter of law the motion to .inmr'vnne is denjed.
The Courl, however, will not fareclas e the proposed intervenors from ap‘;ﬁaaﬁng as nn amieuns
curine when diypositive 1:.r1 ofions are made for the limitcd purpogs of sabmitting a brief,
Al papers, including this Daesigion aud Owder are baing romimed {o e sttamey for the
plaintiffs, The sigaing of this Desta{on and Ordir shal not conatitute entry or filing uader

CPLI 2220, Counsel are not relioved ftom the applienble provisions of that seetiun yesperting

filing, entry and nothee of antry.

So Ordersd.
Dated: Tuoe 29 2004 | .
Albany, New York T e
" c ) ,{:.4(..&_.:1_.-0.—{
- . eph . Teraxi, 1.5.C
FPAPRERS CONSIDERED:

1. Motion to Intervens 45 Party Defendants daved Apxil 15, 2004 with Affidavits of Daniel
L. Hooker dated April 13, 2004; Michael R, Long dated April 12, 2004; Affidavit of

Reymnond A, Meier dated Ayl 13, 2004; Dr. Steven T. Kidder dated Apgil B, 2004;
Ruben Diaz, S, dated Apri) 14, 2004.

2, Proposed Answer dated Apzil 15, 2004, ) _
3. Naotica of Motion for Attomeys Mathew D. Stavet, Brizn Fehllog, Stephen Craapton and
- Pafrick Gillen to Procesd Pro Hac¥ice dated Aprdl 15, 2009 with Affidavits of) Rena M.

Lindev Aldsen, Esq. dated April 15, 2004; Mahaw D. Staver dated April 15, 2004;
Stephen Crampton dated April 14, 2004; Brien Fabling, Esq. dated April 14, 2004;
Affidavlt of Attorney Pauick Gillen, Fag. dated Aprii 14, 2004,

A, Affivmation of James B, MeGowon, Hen. dated May 3, 2004 with Atteched Exiibie 1
and 2! . '

5. Affimmatiny of Raberta AL Kaplan, Eog, Undsred with Attached Exhibita A - D,

Paga 4

0, M1 2084 BET3 ' PAGE, B

A TOATA  PRAGE . Pk






UNITED STATES DISTRICT COURT
MIDDLE DYSTRICT OF FLORID A
TAMPA DIVISION

REV. NANCY WILSON and
DR. PAULA SCHOENWETHER,

Plaintif{s,

v, Case No. 8:04-cv-1680-T-30TBM
RICHARD L. AKE and
JOHN ASHCROFT,

Defendants.

!

ORDER
THIS CAUSE comes hefore the Court upon the Motiox to Intervene (Dkt. ¥ §) and
- Preposed Intervenors® Memorandum of Law in Suﬁpon of Motion to Imervene (Dkt. # 9),
The Court, having ‘considaxed the motion and memorandum and heing otherwise fully
advised, finds that the motion should he denied.

Plaintiffs allege that they axe 2 Jesbian souple who were legally married in.‘{he State
of Massachusetis but reside in Floride. Plaintiffs havc.ﬁle:d the prasent’action segking to

have The Defense DfMarriagel Act, 2B U.5.C. § 1738C, and The Florida Defense of Marriage

Act, § 741.212, Fla, Stat., declared unconstititional.

’

The proposed intervenors arc eight individuals and organizations wha o, prose same-
sex marriages. The partics have moved to intervene ag & matter of right under Rule 24(2)(2)

and permissively under Rule 24(h).



A Intervention as a Matter of Right

In arder for a party to intervene as a matter of right, it must timely mave 1o intervenc
and establish (;l) that it has an interest in the subject matier of the. suit; (2) that .its ability to
protect that interest may be impaired by the disposition of the sujt, and (3) that the cxisﬁng

parties cannot adequately protect that interest. Georgia v. United States Army Corps of

Eagineers, 302 F.3d 1242, 1250 (11th Cir. 2002).

The Court finds that preposed intervenors hi;ve failed to satisfy these requirements.
Initially, the Court qqpsti;:sns whether the proposed i.ntc:vennrs_’ values and religions views
are sufficient to coust’;tute an interest in the. subject matfer qf the suiﬁ. Additonally, tﬁe
proposed intervenors have failed to establish that the s;gisting Parties cannot adequatcly
-protect their interesis. Generalized statements that their interests wnn’tlﬂbe pratecied are
inadequate to satisfy the requirements of Rule 24(a): Although the Liberty Counsel alleges
that "it is the pre-eminent firm in the country on same -sex issne” and that its “expertse an
this area is invaiuable, and no other firm can adeqnately represent Proposed Intervenocs®
interests,” this C.uurt finds that the United States Department of Justire and the Florida
Attorniey General's office will adequately défend the statutes in question.

B. Permissive Intarventionl

Rule 2;4(133(2} provides this Cqurt with discretion to permit intervention “when an

applicant’s ciaim or defense and the main action bave a question of law or factin common.”

The Court has reviewed tbe proposed intervenors’ claims and determined that permissive

Pagc 2ol 3



intervention is inapprapriate. The Court will not permit intervention by any individuals or |
Entites s;rnply because of their strong moral or re!lgz ous beliefs, or because of the put;:ntral '
for a tenuous financial tmpact upen the prop oéed intervenor.

It is therefore ORDERED AND ADJ‘U’DGBD i.hat:

1. The Motion to Intervene (Dkt. # 5) is DENIED.

DONE and QRDERED in Tampa, Florida on, August 12, 2004.

%Jﬂ?ﬁ%ﬂh

Isn¥S 8 MooDY, gR. . OV
UNITED STATES DISI'RICT TUDGE

Copies furnished to:

Counsel/Partics ofRecord

SAEveni2064\04 -cv- 1880, mat to intervonz.pd

Pogcdor 3
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IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF MULTNOMAH

MARY LI and REBECCA KENNEDY:
STEPHEN KNOX, M.D:, and ERIC"
WARSHAW, M.D.: KELLY BURKE and
DOLORES DOYLE; DONNA POTTER and

PAMEL AMOEN; DOMINICK VETRI and

DOUGLAS DEWITT; SALLY SHEKLOW
and ENID LEFTON; IRENE FARRER A and
NINA KORICAN; WALTER FRANKEL and
CURTIS KIEFER; JULIE WILLIAMS and
COLEEN BELISLE; BASIC RIGHTS
OREGON; and AMERICAN CIVIL,
LIBERTIES UNION OF OREGON, -

Plaintiffs,

VS.

STATE QF OREGON; THEQDORE
KULONGOSK], in his official capacity as
Governor of the State of Oregon, HARDY
MYERS, in his official capacity as Attorney
General of the State of Oregon; GARY
WEEKS, in his official capacity as Director of
the Department of Human Services of the
State of Oregon; and JENNIFER
WOODWARD, in her official capacity as
State Registrar of the State of Oregon,

Defendants.

No. 0403-03057

ORDER DENYING MOTION TO
INTERVENE BY CLIFF
ZAUNER, ET AL.

On Mazxch 25, 2004, a motion was filed by a nurber of Oregon state legislators |

seeking to intervene in this action, The proposed intervenocrs were thirteen members of the

House of Representatives (Cliff Zauner, Tom Butler, Betsy Close, Gordon Anderson, Linda

Flores, Biil Garrard, ‘Wajme Krreger, Tim Knoopp, Jeff Kruse, Raady Miller, Tootie Smith,

Georpe), and an expedited hearing was requested,

1- ORDER DENYING MOTION TO INTERVENE BY CLIFF

ZAUNER, ET AL,

* Phil Yount, and Mary Gallepos) and two members of the Senate (Charles Starr and Gary

MarRKOWITE, HEREQLD,
GLADE & MEHLIAF, P.C.
SUITE 3000 PACWEST CENTER

1214 5W FIFTH AVENUE
PORTLAND, OREGEON 272043730
{5t 295.9008



CaurlLink sAccess Details for ** Case: 040303057 ™ Page 7

Mo, EnferDete FleDaje  Eveni(Filing/Proceeding — {Schedulad DatefTime/Room)

1INV 10 Oshorne Dick Jordan
A0N104 Signed
JUD 2 KOCH DALE R,
45  4j08104 401104 Motlan '
unopposed for admisslon
of Kevin G Clarkson, Jordan
Lorence & Benjamin W Buil pro
hae vice
INV B8 Oefense Of Marrlags Coa
INV 7 Thormas Cecil Michae!
INV B Thomas Nanoy Jo
MY O Matas Dan
: MY 10 Dsbome Dick Jordan
48 ANS04 Aioa - Affidavit
of Kevin @ Clarkson in support
of motion for edmission as
pro hac vige
"INV 8 Defanse OF Manlsga Coa
INY 7 Thomas Cecil Michsel
NV B Thomas Nancy o
WY 8 Mates Den
INY 10 Oshome Dick Jordan
47 408104 4/01/04 Affidavil
‘ of Jorday Lorence in support
of molion for admisslon as pro
hac vice
MY 6 Defense Of Marmiages Con
INV 7 Thomas Cecil Michas!
NV B Thomas Nancy Jo
NV 8 Mates Dan
INV 150 Osbome Dick Jordan
48 40904 4/a1io4 Affidavit
: of Benjanin W Bull in aupport
of mation for admission as
pra hac vice
INV B Defense Of Marriaga Coa
v 7 Thomas Cecil Michael
INY B Thomas Nancy Jo
NV 8 Mates Dan
INV 10 Qshorne Dick Jordan
49  A4M2/04 4)0BI04 Qrder '
' potion to Intervens by Tl
Zauner at ajt DENIEQ
ai01{04 Slgned
JUD 4 BEAROEN FRANK L.
sn 4/13/04 4143/04 Hearing Motlan Schadulad .
. : (Scheduied Dstg: 4/18/04 — Time: 9:00 AM — Room: TFLB)
HRAL ARGUMENT REQUESTED
: Estiength of ime 4 Hour(s)
51 4M3/04 412104 Answar Affirmstive Defanse
- in respohse ba pifa’ 1st
gmendad complaint
DEF 1 Oregon State OF
GEF 2 Kulangesk! Theodare
DEF 3 Myers Hardy
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The Court allowed an expedited hearing, and on Me{rch 206, 2004, the Coust heard oral
argument on the motion. The proposed intervenors appeared by Dennis Richardson,
defendanis appeared by Assistant Attorney General Stephen Bushong, the plaintiffs appeared
by Lynn Nakamoto, interveners Defense of Marriage Coalition, et al. appeared by Kristian
Ro‘ggend’arf, and intervenor Multnemah County :ippea:ed by Agnes Sowle. The Court
considered all of the arguments of the propo'sed intervenors and the parties.

The Court concludes that the proposed. intervenors are not entitled to intervene as of
right. The Court also concludes that permissive intervention should be denied to allow the
case to move forward expeditiously, and that intervention is not needed to allow the interests
of the proposed intervenors to be heard, particularly given their ability to appear a3 amicus

curiae during the briefing on the issues. The motion 16 intervene is therefore DENIED.
DATED this day of April, 2004,

Frank 1.. Bearden
Circuit Court Judge

Submitted by:

Lynn R. Nakamoto, OSB #88087
Of Attomeys for Plaintiffs

2- ORDER DENYING MOTION TO INTERVENE BY CLIFF

' MarKowT2, HERBOLD,
ZAUNER, ET AL. : GLARE & MEHLHATF, P.C.
SUTE 500 PACVWEST CENTER
1211 SW FIFTH AVENUE
PORTLANN, DREGON #7204-3730
(500t 2853004



Stephen K. Bushong
Oregon Department of Justice

DOJ Trial Division

1162 Court Street NE .
Salem, OR $7301-4096

Apnes Sowle

Multnornah County Counss] ,
501 SE Hawthome Blvd,, Suite 500
Portland, OR 57214

Kelly W. G. Clark

O'Domnell & Clark LLP
1706 NW Glisan, #6 ~

Portland, OR 97209

Kelly E. Ford

Herbert Grey
Kelly E.Ford, BP.C.
4800 SW Griffith Drive, #320
Beaverion, OR 97005

Dennis M. Richardson
Dennis Richardson & Associates, P.C.

P.O. Box 2756

Ceniral Point, QR 97502

DATED this day of April, 2004.

CERTIFICATE OF SERVICE

XTI K111 1T KTTTI KT T

ATTORNEY CERTIFICATE OF SERVICE

[ herehy certify that I have made serv
MOTION TO INTERVENE BY CLIFF
the manner indicated:

ice of the forepoing ORDER DENYING
ZAUNER, ET AL. on the parties listed below in

U.8. Mail
Facsimile

Hand Delivery
Overnight Coudier
Email

U.8. Mail
Facsimile

Hand Delivery
Overnight Courier
Email .

U.8. Mail
Facsimile .

Hand Delivery
Overnight Courier
Email

U.S. Mail
Facsimile

Hand Delivery
Overmnight Courier
Email

1.8, Mail
Facsimile :
Hand Delivery
Ovemight Courier
Email :

. Lynn R. Nakamoto
O3B #88087
Attorney for Plaintiffs
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STATE OF AL GEALS
IN THE COURT OF APDEALS , JUL 30 2003
STATE OF ARTZONA PHILIP .
DIVISION ONE By G. URRY, CLERK

HAROLD DONALD STANDMARDT, & single -

: 1l Ca-2n p3-01s0
man; TOD ATLAN KELTNER, = single man, '

Petitionars,

DEPARTMENT R
-‘?nl ’

SUPERIOR COURT OF THE STATE OF
ARIZONA, in and for the County of

)

)

)

)

!

}

) _

} MARTCOPA COUNTY -

}
MARICOFA, MICHAEL K. JEANES, The . )

}

)

)

)

)

)

)

)

Bupericr Court

Clexk of the Court,
' ORDER
Respondents,
STATE OF ARIZONA,

Real Party in Interest.

The court has received the *Motion to Intervene as Respondent or

Amicus Curiae in this Special Action” and "Request for Oral Argqument~

filed by Senator Mark Anderson, regquesting that he he allowed to gither

intervene in this special action or file an amicus cum“iaa bvief in
support-oflthe real-party-in-interest State of Arizona . The court has
also xeceived the response filsd by the Srate. After consideration by
Presidiﬁg Judge Ann A, Scott Timmer, _J‘udgés_' ffo]m C. Gemnill and Maurice

Poxtley, and good cause appearing,

IT IS CRDERED granting the motion to file the amicus curiae brief,

Any response must be filed no later thamn 3:00 p.m. on Friday, August




13, 2003.

AR 3. TIMER
Fresiding Judge






IN THE CIRCUIT COURT OF THE 17* JUDICIAL CIRCUIT
N AND FOR BROWARD COUNTY, FLORIDA

-GENERAL JURISDICTION

“WILLMM PATRICK ASH, et al,, CASE NO.: CACE 04-03279-05

| Plaintiffs, . B | S U
Vi . | ' k

HOWARD C. FORMAN, i his official
capacity as Cleck of the Circuit and County
Courts, Broward County, Florida

Defendent.

- ORDER

THIS CAUSE having come on to be heard before me on the Motion to Intarvene filed by B
Cody Taylor, County Clerk- of Holmes County, Florida and County Court Cletks 1-67 and
Liberty Counsel; and the Coumt having heard argnment of both parties and counsel for the
proposed interveners; and the Court being otherwise fully sdvised i the prernises‘ finds that itis

ORDERED AND ADIUDGED that the Mofion to Intcrvens bo and the same is hercby
deniad. '

DONE AND ORDERED =t F4. Lauderdale, Florida this 2 dey of April, 2004,

CIR RT I@GE'

Copies furnished counse),



Respectfully Submitied,

i . Sfaver
Florida Bar No, 3701092
(Lead Trial Counsel)
Erik W. Stanjey '
Florida Bar No. 0183504
Anita L., Staver
Florida Bar No. 06171131
Joel L. OQster .
Florida Bar No, 0656746
Rena M. Lindevaldsen .
Florida Rar No. 0659045
LivERTY CouNsgL
210 Bast Palmetta Avenue
Longwood, FL 32750
Telephone; (407} 875-2100
Telefacsimile: (407) 875-0770
Attorneys for Proposad Defendant-
Intervenors -

Notice of Appeq] - Page 2



CERTIFICATE OF SERVICE

) LHEREBY CERTIFY that 3 Inle and correct copy of the foregoing has bean furnished by

U.S, Mail. First Class delivery this 13th day of Apri], 2{504 16 the following;

Howard C. Formag
Clerk of the Court

Seventeenth Judicial Cirenit in and for .

Broward Covnty. Florida
Broward County Conrthouse
2D1 5.E. 6th Street

Fon Lauderdale F1. 3330)
Defendant

Mr. Ellis Rubin, Esq,

Mr. Robert 1. Barar, Esq.

Law Offices of Bllis Rubin & Robert I
Barrar

4141 NE 2nd Ave, Suite 2034

Miami FL. 33137

Attorneys for Plaintiffs

Florida Bar No. 0701082
(Lead Triad Counsel)
Brik W. Stanley

Floxida Bar No, 0183504
Anita L. Staver .

Florida Bar No. 061 131

Jog] L. Qstey ,

Florida Bar No, 0659746
Rena M, Lindevaldsen
Floridi Bar No. 0650045
LIBERTY CovnsEL '
210 East Palmetto Avenue
Longwoed, 1. 32750 .
Telephone: (407) 8752100
Telefacsimile; (407) 87500770
Atiomeys for Proposed Defendant-Intervenars

Naotice of Appeal . Page 3
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IN THE IOWA DISTRICT COURT FOR POLK COUNTY

KATHERINE VARNUM, PATRICIA
IIYDE; DAWN BARBOUROSKE,
JENNIFER BARBOUROSKE; JASON
MORGAN, CHARLES SWAGGERTY;
DAVID TWOMBLEY, LAWRENCE
HOCH; WILLIAM M, MUSSER, OTTER
DREAMING; INGRID OLSON and
REVA EVANS,

CASE NO. CV 5%65

RULING ON APPLICANTS’ MOTION

TO INTERVENE
Plaintiffs,
V.
o -
TIMOTHY J. BRIEN, in his official SR
capacities as the Polk County Recorder o
and Polk County Registrar, G
Defendant. S -
L
9’.

£oh

1

o

This matter came before the Court upon Applicants’ motion to intervene ofi Jurie

2, 2006. Attorneys - Dennis Johnson and Camilla B. Taylor represented Plaintiffs.

Attorney Michael B. O’Meara represented Defendant Timothy J. Brien. Attorneys Timm

W. Reid, Glen Lavy, and Christopher Stovall represented the Applicants.

BACKGROUND FACTS AND PROCEDURE

In their Petition filed on December 13, 2005, Plaintiffs asked for the Court 1o

recognize their right to marry their partners as a matter of due process and equal

protection under the lowa and Federal Constitutions. Defendant filed his answer on

February 6, 2006, denying any constitutional violation.

On April 6, 2006, Applicants filed their motion requesting that the Court permit

themn to intervene in the instant action. Plaintiffs filed their resistance to said motion on

April 20, 2006, Defendant filed a Response to Motion to Intervene on Apnt 21, 2006,




stating Defendant ﬁad no opposition to the Metion to Intervene. Both Applicants and
Plaintiffs have filed additional briefs to support their positions on the issue of
intervention in this case.

Having considered the arguments and authorities presented by the parties and the
Applicants, and being otherwise fully advised in the premises, the Court now rules on the
application to intervene,

ANALYSIS

Applicants argue that they are entitled to intervention as a matter of right, or, in
the alternative, permissive intervention, pursuant to lowa Rules of Civil Procedure
1.407(1) and (2), respectively. The Court will address both arguments.

I. | Intervention of Right

A. Statement of the Law

Rule 1.407(1) requires a timely motion that includes the three following
requirements to permit intervention as a matter of right: (1) applicants claim an interest in
the subject matter of the action; (2) disposition of the action may as a practical matter
impair or impede the applicants’ ability to protect their interest; and (3) applicants’
interest is not adequately represented by existing parties. Iowa R Civ. P. 1.407(1).
Applicants have the burden to prove each and every element. Am. Nat'l Bank & Trust Co.
v. City of Chicago, 865 F.2d 144, 146 (71h Cir. 1989). A failure to prove any one of these
elements requires a denial of the motion. Butler, Fitzgerald & Potter v. Sequa Corp., 250
F.3d 171, 176 (2d Cir. 2001), It is ultimately within the discretion of the Court to decide

whether a proposed intervenor’s interest in the action is sufficiently direct to permit




intervention. fn re HN.B., 619 N.W.2d 340, 342-43 (Towa 2000); In Inferest of A.G., 558
N.W.2d 400, 403 (Iowa 1997).

The requirements of Rule 1.407 and Federal Rule of Civil Procedure 24 for
intervention are substantively similar. lowa R. Civ. P. 1.407, Official Comment,
Amendment 2001. Where state and federal laws are essentially the same, “federal
interpretations are persuasive.” Bitner v. Oftumwa Cmty. Sch, Dist., 549 N.W.2d 295, 259
(Towa 1996); Brody v. Ruby, 267 N.W.2d 902, 904 (lowa 1978). Case law as it relates to
the issue of a party’s standing is also persuasive because both standing and intervention
require a similar showing of interest in an action, San Juan County, Utah v. US,, 420
F.3d 1197, 1203 (10th Cir. 2005).

In this case, no one disputes that the Applicants’ motion to intervene was timely.
Therefore, the Court addresses only the remaining three requirements of the inquiry.

B. Inferest ir the Subject Matter of the Action

An applicant seeking to intervene “is ‘interested” under {Rule 1.407] if [the
applicant] has a legal right that the proceeding will directly affect.” In Interest of A.G.,
558 N.W.2d at 403 (emphasis in original); In re HN.B., 619 N.W.2d at 343. An indirect
or speculative interest is not sufficient to demonstrate a right to intervene. See i re
HNB., 619 N.W.2d at 343 (holding former foster parents’ interest in adopting child not
sufficient to create a legal right in proceedings for child’s custody).

Additionally, contingent interests based on the oufcome of a case are not legally
sufficient to suppoit intervention as @ matter of right. Standard Heating & Air

Conditioning Co. v. City of Minneapolis, 137 ¥,3d 567, 571 (8th Cir. 1998); see State ex




rel. Miles v. Minar, 540 N.W.2d 462, 465 (lowa App. 1995) (A potential intervenor
must typically have more than a speculative or contingent interest.”).

Federal courts also require a direct, substantial, and legally protectable interest to
allow intervention under Federal Rule 24. Standard Heating & Air Conditioning Co., 137
[.3d at 571; Am. Nat'l Bank & Trust Co., 865 F.2d at 146-47.

Iowa and federal cases that discuss standing are also persuasive to the Court. Both
courts use a similar legal interest test to detenmine whether a party has .standing to bring a
lawsuit as they do to determine whether there is sufficient legal interest for an applicant
to intervene. See Aloas v. fowa Dist. Ct., 698 N.W.2d 858, 863‘-64 (lowa 20035) (citing
Citizens for Responsible Choices v. City of Shenandoah, 686 N.W.2d 470, 475 (lowa
2004) (“a complaining party must . . . have a specific personal or legal interest in the
litigation™)); accord, Sanchez v. Stafe, 692 N.W.2d 812, 821 (lowa 2003), see¢ also San
Juan County, Utah, 420 F.3d at 1203 (“Both standing and intervention require that a
party have an interest in the subject matter of the litigation.”); Fund for Animals, Inc. v.
Norton, 322 F.3d 728, 731-32 (D.C. Cir, 2003) (holding that an intervenor must meet
both the federal intervention rules and federal standing requirements because an
“Intervenor seeks to participate on an equal footing with the original parties to the sut”);
see also S.D. v. Ubbelohde, 330 F.3d 1014, 1023 (8th Cir. 2003) (“A parly seeking to
intervene must establish both that it has standing to complain and that the elements [to
intervene] are met.”).

kL)

Applicants claim an interest in “protecting separation of powers,” arguing that
cases involving “marriage policy” are within the exclusive province of the legislature,

and argue thal their performance as legislators will be hampered by an adverse cutcome.

A




Applicants’ Brief at 6. In dlons v. Towa District Court, a group of legislators petitioned
for certiorari from a district court judgment dissolving the Vermont civil union of two
lowa women. 698 N.W.2d at 862. The legislators argued that the judge had “usurped the
power properly belonging to the legislature” by adjudicaling a matter involving a legal
relationship between two people of the same sex. /d. at 873. They claimed that the
judge’s order had violated Jowa marriage laws and public policy, and that they were
proper parties to the case because they “hald] an interest, as legislators, in seeing that the
‘law passed to preserve traditional marriage’ is properly enforced.” /d. at §72-73.

The lowa Supreme Court rejected their claims and determined that the legislators
did not have a “sufficient stake™ in the case 1o interfere. /d. at 863-64 (cilation omitted).
The Court held that none had “shown that they {had] a legally recognized or personal
stake in the underlying case. Nor {had] they shown that they {had] been injured in fact as
distinguished from having been injured in an abstract manner.” Id. at 873-74. The Court
held that judges’ proper role is to interpret the law concering a case over which it has
jurisdiction, and that the legislators® job is to create the law. [d. at 873; see Lynch v.
Saddler, 656 N.W.2d 104, 108 (lowa 2003) (“{I]t is the legislature’s duty to declare the
law and the court’s responsibility 1o interpret the law.”); Hutchins v. City of Des Moines,
176 lowa 189, 157 N.W. 881, 887 (1916) (holding that legislative power is the “power to
make, alter, and repeal laws” in contrast to courts, which have the power to “construe and
interpret the Constitution and laws, and to apply them and decide controversies™).

The Towa Supreme Court went on to state that “{i]l would be strange indeed and -
contrary to our notions of separation powers if we were to recognize that legislators have

standing to intervene in lawsuits just because they disagree with a court’s interpretation




of a statute.” Alons, 698 N.W.2d at 873, Without a statutory directive, “a legislator may
sue only to challenge misconduct or illegality in the legislative process itself” Jd.
(citations omitted). The remedy for a legislator who disagrees with a court’s decision
about a law is to pass legislation to correct that interpretation. /4.

A legislator has no personal power to determinc public policy or assert the
meaning of laws. Nor can an individual legislator represent the legislature itself in such
matters. See Dillard v. Baldwin County Comm’rs, 225 F.3d 1271, 1279 (11th Cir. 2000)
(stating that individual state legislators do not represent the legislature as a whole when
attempling to intervene on the state’s behalf). The “general rule™ is that even “when.‘a
court declares an act of the state legislature to be unconstitutional, individual legislators
who voted for the enactment [have no standing to] intervene.” Tarsney v. O Keefe, 225
F.3d 929, 939 (8th Cir. 2000) (citation omitted).

In this case, the claims put forth by the Plaintiffs are constitutionally based.
Whether or not constitutional claims are valid is a matter of judicial determination, not
1egislatilve. The separation of powers between legistative and judicial authority is not
endangered by this case. Nor will any determination by this Court limit the legislature’s
authority to make laws. The Applicants claim that the legislature will be negatively
impacted by the budgetary and legal effects of changing the laws for which marriage 1s a
triggering factor. Applicants’ Brief at 10. These are not the concerns of this Court. See
Alons, 698 N.W.2d at 871 (stating that “judicial action” may not be controlled “hecause
such action involves indirectly and incidentally the expenditure of puhlic funds” and
courts “have no control over such funds save as an incident to the expenditure and proper

conduct of the business before thent™); see also Alons, 698 N.W.2d at 873 (citing Raines




v. Byrd, 521 U.S. 811, 829 (1997) (holding that legisiators’ claims of “legislative injury”
were wholly abstract and too widely dispersed to be a legal interest)).

The Applicants have not identificd any legal interest that is legally sufficient for
intervention. Therefore, Applicants have failed te prove the first element of Rule 1.407(1)
and their Motion to [ntervene as a matter of right must be denied.

C. Impede or Impair

In order to have intervention as a matter of right, a party’s ability to protect its
interests must be impaired or impeded. See Jowa R. Civ. P. 1.407(1)(b); see also San
Juan County, Utah, 420 F.3d at 1210 (“[A] would-be intervenor must show only that
impairment of its substantial legal interest is possible if intervention is denied.”) (citation
omitted).

Applicants assert that if the Court were to grant the Plaintiffs’ petition and
mandate that same-sex couples be allowed to marry, then “the Legislature would be
required to make appropriations sufficient to pay for the costs generated.” Applicants’
Brief at 10. This very general “costs” argument exists for at least one party in almost all
litigation and is not a sufficient basis to join this or any other lawsuit. See Alons, 698
N.W.2d at 871 (stating that “complaint of the increased cost of the administration of
justice” is not sufficient to qualify as an impediment sufficient to join litigation). Mere
speculation that a case may have an impact on the state budget, whether to save money or
spend i, does not qualify as an interest of an individual legislator. See id. (stating that
potential state funding issues do pot personally harm legislators and therefore are not

sufficient grounds for intervention),




The Applicants also argue that an adyersc outcome to them would burden the
legislature with tedious review and revision of all laws affected. The possibility that the
outcome of this case would increase the Applicants® workload is not a vahid impairment.
The Applicants’ ability to fulfill their responsibilities will not be personally affected by
any outcome in this case. Their rights to obtain marriage licenses and to marry will
remain unaffected. In support of their views on this issue, the Applicants may continue to
advocate for legislation, constitutional amendments, and other public policy changes. See
Alons, 698 N.W.2d at 874 (stating that rather than litigate, the legislators should use
legislation to make clear their views).

Therefore, this Court concludes that the Applicants’ ability to protect their
interests will nnot be impeded or impaired by a denial of intervention in this action.

D. Interest Adequately Represented

“The applicant bears the burden of showing that the existing parties will not
adequately represent the prospective intevenors’ interest, but this burden is mimmal.” San
Juan County, Utah, 420 F3d at 1211 (citation omitted). Some federal courts have
suggested that there is a presumption that the government cannot adequately protect the
interests of both the public and a private intervenor, Id. at 1212 (citations omitted). They
reason that the government cannot zealously protect an individual’s interest, which may
or may not be cnextensive with the public’s interest, thus preventing adequate
representation. /a,

Nevertheless, é proposed intervenor must cite specific reasons to explamn why an
existing party’s representation is not adequate. Jd. at 12]12. Such reasons might include

“showing collusion between the representative and an opposing party, that the




representative has an interest adverse to the applicant, or that the representative failed in
fulfitling his duty to represent the applicant’s interest.” Id at 1211-12; see Prefe v.
Bradbury, 438 F.3d 949, 956 (Sth Cir, 2006) (listing factors, including whether an
existing party will make all the proposed intervenor’s arguments, whether the existing
party is willing and able to make such arguments, and whether the proposed intervenor
represents a neglected element of the action). No specific reasons have been identified in
this case.

Applicants argue that Defendant does not have the authority to change state
marriage law. However, as the County Registrar and Recorder, the Defendant is the
official charged by the legisiature in the lowa Code with the duty of issuing and
recording marriage hcenses and enforcing fowa marriage laws. lowa CODE § 144.9
(“county recorder is county registrar” and stating details of duties). The vath of office
required by the Iowa Code requires the county registrar to uphold Iowa laws. Jowa COoOR
§ 63.10. County cfficials routinely defend state laws, and Applicants concede that
Defendant is “presumed as the Polk County Recorder and Polk County Registrar to fulfil}
his duties of faithfully exccuting and upholding lowa marriage law.” Applicants’ Brief af
2; see, e.g., Kleissler v. U.S. Forest Serv., 157 F.3d 964, 972 (3d Cir. 1998) (government
officials charged with defending a law are presumed adequate for the task), Standard
Heating & Air Conditioning Co., 137 F.3d at 572 (“Where the interests asserted fall
within the realm of ‘sovereign interesis,” and the government is a parfy, a presumption
that the government adequately represents the interests of its citizens arises.”). “{There is
also an assumption of adequacy when the government is acting on behalf of a

constituency that it represents.” Prete, 438 F.3d at 956.




~ Furthermore, representation is presumed “adequate when the objective of the
applicant for intervention is identical to that of the parties.” San Juan County, Utah, 420
F.3d at 1212; see Prete, 438 F.3d at 956 (“The most important factor ... is how the
[proposcd intervenor’s] interest compares with the interests of existing parties.””). When
the proposed intervenor and an existing party “have the same ultimate obiective, a
presumption of adequacy of representation arises.” Prete, 438 F.3d at 956,

In this case, the Applicants wish to prevent homosexuals from marrying by
enforcing lowa’s man-and-woman marriage rcquirement; the Defendant’s sole interest is
to uphold current Iowa law—which requires a man and a woman for a valid marriage.
Therefore, their interests are the same—1to defend current Towa marriage law, Thus, this
Court concludes that applicants® interests in the case are adequately represented by
Defendant.
1L Permissive Intervention

A. Statement of Law

Towa Rule of Civil Procedure 1.407(2) states that permissive intervention may be
granted when an applicant’s claim or defense and the main action have a question of law
or fact in common. (Emphasis added). The court shall consider all applications for
permissive intervention and grant or deny the application as the circumstances require.
Towa R. C1v. P. 1.407(4). The Rule grants this Court broad discretion in whether to grant
Applicants” motion for permissive intervention. See U.S. v. Union Elec. Co., 64 F.3d
1152, 1170 n.9 (8th Cir. 1995) (“The grant or denial of permissive intervention is in the
discretion of the trial court.””). Rule 1.407(2) requires that “the court shall consider

whether the intervention will unduly delay or prejudice the adjudication of the rights of
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the parties.” The judicial process cannot be & mere “vehicle for the vindication of the
value interests of concerned bystanders.” Alons, 698 N.W.2d at 868 (citing Valley Forge
Christian Coll. v. Ams. United for Separation of Church & State, Inc., 454 U.S. 464, 473
{1982). The Iowa Supreme Court has also stated that “[tjhe law does not permit mere
intermeddlers to resort to the courts where no real reason exists and no rights are
affected.” Bowers v. Bailey, 237 lowa 295, 300-01, 21 N.W.2d 773, 776 (lowa 1946).

B. Common Question of Law or Fact

The Applicants claim that they have a “claim or defense in common” with the
existing parties because they wish to address whether Plaintiffs’ right to marry constitutes
a fundamental liberty interest, whether Plaintiffs are similarly situated to different-sex
married couples, and whether lowa’s marriage laws are supported by rational bases.
Applicants’ Brief at 34. However, they have supplied 1his Court with no reason to suspect
that Defendant will not adequately address these same issues. It would appear that
Applicants merely wish to “weigh in” on these issues,

A desire to express a view on legal issues is not a “claim” or “defense.” See, e.g,,
Amchem Prods., Inc. v. Windsor, 521 U.S. 391, 623 n.18 (1997) (helding that, in the
context of permissive intervention, “claims or defenses” must “refer to the kinds of
claims or defenses that can be raised in courts of law as part of an actual or impeding law
suit™) (citation omitted); see also Alons, 698 N.-W2d at 874 (stating that having an
opinion about an action is not enough to allow interference in other peoples’ cases
because there would not be any limit to the number of petitions brought)

C. Undue Delay or Prejudice

11




Allowing the Applicants to join this action will unnecessarily increase the
expenditure of time and resources for all parties hereto as well as this Court, This Court
concludes that granting permissive intervention in this case would be inconsistent with
the goals of Rule 1.407, which are to reduce litigation and expeditiously determine
matters before the court. See Miner, 540 N.W.2d at 465 (stating that intervenor’s
presence would “have done little to assist in the efficient disposition of the case”™).

Therefore the Applicants’ request for permissive intervention is denied.

ORDER
IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the Motion to

Intervene, filed by Applicants, is DENIED. Costs are assessed to Applicants.

IT IS SO ORDERED this 7 {chay of &#{; 2006,

AP e

KOBERT B. HANSON, DISTRICT JUDGE
Fifth Judicial District Court

COPY TO:
i
§" / John P. Sarcone
Michael B. O'Meara
Roger J. Kuhle
Polk County Attorney’s Office
340 Polk County Admin. Bldg.

111 Court Ave.
Des Moines, 1A 30300
ATTORNEYS FOR DEFENDANT

/Timm W. Reid
Towa Liberty and Justice Center
The Plaza
300 Walnut St., Ste. 5
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STATE OF MINNESOTA DISTRICT COURT

FILE
COUNTY OF HENNEPIN 599 y1e 5 CHTHL FOURTH JUDICIAL DISTRICT
25
Douglas Benson, Duane ﬂ_-iﬂWSkl?— §§} gy LB Y
Dykuis, Lindzi Campbell, C%%EHT )(Sarmpb q1"?E,*Crf;}a-
Thomas Trisko and John Rittman,
ORDER DENYING
MOTIONS TOINTERVENE
Plaintiffs,
vs. ‘ Court File No. 27 CV 10-11697

Jill Alverson, in her official capacity as the
Hennepin County Local Registrar;
State of Minnesota, .

Defendants.

The above-entitled matter came duly on for hearing before Judge MaryS. DuFresne on
October 28, 2010.

APPEARANCES:
Peter Nickitas, Esq., and Martha Ballou, Esq., appeared for Plaintiffs,
Daniel Rogan, Assistant Hennepin County Attorney, appeared for Jill Alverson.

James Campbell, Esq., and Byron Babione, Esq., appeared for Proposed Intervenor, the Minnesota
Family Council. . :

No appearance wag made by the State of Minnesota.

Based upon the evidence adduced, the argument of counsel, and all of the files, records, and
procecdings herein,

IT IS ORDERED:
1, The Minnesota Family Council’s motion to intervene as of ri ght is DENIED,
2. The Minnesota Family Council’s motion to permissively intervene is DENIED.
3. . The attached Memorandum of Law is hercby incorporated into this Order and shall

constitute the Court’s findings of fact and conclusions of law.

1



BY THE COURT:

Wt g Gt

Dated: November 24, 2010 " Mary S. esne
Judge of District Court




MEMORANDUM OF LAW

Factual Background

Plaintiffs are three same-sex eouples and the minor ehild of one couple. {(Cmplt. § 1).
The three couples each sought a marriage license from Hennepin County. The County denied
the couples’ applications for licenses presumably pursuant to the State’s Defense of Marriage
Act, which prohibits marriage between persons of the same sex. See Minu. Stat. §& 517.01,
517.03, Subd. 1(4) (2010) (the State’s “DOMA?”). The State’s DOMA also voids same-sex
marriages entered into in another state or foreign jurisdiction. See Minn. Stat. § 517.03, Subd.
1{4)(b).

The DOMA was introduced during the State Legislature’s 80™ session in 1997 and was
signed into law on June 2, 1997. Proposed Intervenor, the Minnesota Family Couneil (“the
Council”), was the principal organization that supported and lobbied for the DOMA’s
enactment. (Aff. of Thomas W. Prichard, § 25). The Council’s mission is to support, lobby
for, and preserve laws defining marriage as the union of one man and one woman. Jd. at 15.
This mission is drawn from its interpretation of Judeo-Christian principles. See Prichard Depo.
pp. 18, 22 (stating that the mission of the Council, formerly known as the Berean League, is to |
promote Judeo-Christian principles in the public square for the benefit of individuals and
family). “The Council believes that fundamental changes to the institution of marriage, such as
redefining marriage to include same-sex couples (as Plaintiffs seek in this action), would
weaken that institution and harm society.” (Aff. of Thomas W. Prichard at ] 18). “Tbe
Council believes that seismic societal effects would result from redefining the institut_ion of
marriage.” J/d. at9 19,

The Council’s activities in support of the DOMA’s enactment included drafting and

paying for a full-page advertisement in the Star Tribune, contacting and lobbying State



legislators and the Governor, sending literature to the Council’s constituents, and collecting
signatures in support of the DOMA. See id. at 14 26-33. The Council opines that a declaration
tha.t the DOMA s unconstitutional would nullify the Council’s extensive expenditures of time,
energy, and resources spent bringing about the la"w’s enactment, and would impede and
inteifere with the Council’s mission and goals. .See id. at 1§ 37, 39-41. The Council further
opines it would be forced to divert substantial resources to attempt to reestablish the legal
definition of marriage as the union of one man and one woman.
Issues

Has the Council properly claimed an interest relating to the property or transaction
which is the subject of this action? Does the Council have standing to intervene as a
Defendant in this case? Does the Council’s claim or defense have questions of faw or fact in
common with Plaintiffs’ action?

Analysis

Plaintiffs filed the instant lawsuit seeking a declaration that the DOMA is
unconstitutional, and a writ requiring Hennepin County’s registrar to issue marriage licenses to
the Plaintiff couples. See Cmplt. pp. 17-18. The Council believes it would experience serious
harm if this Court grants Plaintiffs’ requested relief. See Aff. of Thomas W. Prichard, 1% 37-
48. I’l‘he Council filed a timely notice of intervention, to which Plaintiffs timely objected. The
Council now moves for an Order allowing it to intervene as of right or by permission.

L The Court denies the Council’s motion for intervention as of right.

Minnesota Rule of Civil Procedure 24.01 provides the standard for intervention as of

right:
Upon timely application anyone shall be permitted to intervene in an action
when the applicant claims an interest relating to the property or transaction

which is the subject of the action and the applicant is so situated that the
disposition of the action may as a practical matter impair or impede the

4 .



applicant’s ability to protect that interest, unless the applicant’s interest is
adequately represented by existing parties. :

“Rule 24Iis designed to protect nonparties from having their interests adversely affected by
litigation conducted without their participation.” Erickson v. Bennett, 409 N.W.2d 884, 887
(Minn, Ct. App. 1987). To intervene as of right, the movant must establish: (1) a timely
application for intervention; (2) an interest relating to the property or transaction which is the
subject of the action; (3) circumstances demonstrating that the disposition of the action may as
a practical matter impair or impede the party’s ability to protect that interest; and (4) a showing
that the party is not adequately represented by the existing parties. Minneapolis Star &
Tribune Co. v. Schumacher, 392 N.W.2d 197, 207 (Minn, 1986). The parties agree that the
Council has established the first component of this four-part test in that the Council filed a
timely application for intervention. The parties dispute the three remaining components.
A, The Council has not established it has an “interest” in this litigation.

Rule 24.01 requires a claimed “interest relating to the property or transaction which is
the subject of the action.” The Council argues that it has a unique interest in defending the
Plaintiffs’ legal challenge to the State’s DOMA because it supported the enactment of the State
DOMA and it actively opposes hills that, if enacted, would undermine or nullify the DOMA.
See Council Mem. Supp. Mot. to Intervene p. 6. Neither party was able to identify binding
precedent on the issue of whether an organization’s involvement in the passage of a statute
confers a legal interest in a lawsuit challenging the constitutionality of the statute.

Bécause Federal Rule of Civil Procedure 24(a) is materially indistinguishable from
Minnesota’s Rulc 24.01, Minnesota courts look to federal case law for guidance on

intervention issues.! In reviewing nationwide case law on the issue, the Court encountered a

' See, e.g., State v. Deal, 740 N.W.2d 755, 762 n.4 (Minn. 2007) (citing cascs from the Federal
Distriet Courts 1n the District of Colorado and the Northem District of Texas); Erickson v.
)



Sixth Circuit Court of Appeals case that bears important similarities to the case at bar. In
Northland Family Planning Clinic, Inc. v. Cox, the Sixth Circuit Court of Appeals considered
whether an organization that was involved in the passage of a Michigan law prohihiting partial-
birth abertion could intervene as of right in a lawsuit challenging the law’s constitutionality.
See 487 F.3d 323, 343-47 (6th Cir. 2007). The organization, called STTOP .(Standing
Togcether to Oppose Partial-Birth- Abortion), was created to promote a ballot initiative in
Michigan, which ultimately resulted in the Michigan Legislature’s approval of the Legal Birth
Definition Act. “STTOP was created and continues to exist for the purpose of passing and
upholding the Act....” Jd. at 345. The Court distinguished STTOP’s legal interest in a suit
challenging the legislative process by which the statute was enacted from STTOP’s interest
after the Act’s passage. See id. at 345-46, After the Act’s passage, the Court stated,
“...STTOP’s interest in the enforcement of the statute is greatly diminished due to the state’s
responsibilities in enforcing and defending it as it is written.” Jd. at 346. The Court also found
that STTOP’s position was undermined by the fact that neither STTOP nor its members were
regulated by the law and STTOP Lad only an ideclogical interest in the litigation. See id. at
345-46. STTOP’s interest in the case simply pertained to the enforceability of the statute in
general, which the Court did not believe to be cognizable as a substantial legal interest
sufficient to require intervention as of right. Jd. at 346.

Without the requircment. ofa sﬁbstantial legal interest, the Court said, Rule 24 would be
abused as a mechanisml for the over-politicization of the judicial process. Jd. In another case,

the Sixth Circuit Court of Appeals summarized the reasoning in Northland Family Planning by

Bennett, 409 N.W.2d 884, 887 (Minn. Ct. App. 1987) (citing Stallworth v. Monsanto Co., 558
F.2d 257, 265 (5th Cir. 1977); Id. (citing United Airlines, Inc. v. McDonald, 432 U.S. 385 398,
97 5.Ct. 2464, 2471-72, 53 1.Ed. 423 r 'hrg denied, 434 0.8, 989, 98 S.Ct. 623, 54 L.Ed.2d 485
(1977); Engelrup v. Potter, 302 Minn. 157, 165, 224 N.W.2d 484, (citing Pyle-National Co. v.
Amos, 172 F2d 425, 428 (7th Cir, 1949) and Clark v. Sandusky, 205 F.2d 915, 918 (7th Cir.

1953)).
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stating, “Where, however, an organization has only a general ideological interest in the
lawsuit-like seeing that the government zealously enforces some piece of legislation that the
organization supports-and the lawsuit does not involve the regulation of the organization’s
conduct, without more, such an organization’s interest in the lawsuit cannot be deemed
substantial.” Coalition to Defend Affirmative Action v. Granholm, 501 F.3d 775, 782 (6th Cir.
2007).

The four-part test considered in Northland Family P?anm’ng is slightly different from
the test applied in the State of Minnesota. The federal test requix:es a “substantial legal
interest” for intervention. In Minnesota, the Rule requires only an “interest”, not a “substantial
interest.” This does not mean, however, that every applicatién for intervention in Minnesota
must be approved if an interest is claimed. For example, in Valentine v, Lutz, 512 N.W.2d 868
{Minn. 1994), a child’s foster parents sought to intervene in a CHIPS proceeding. The foster
parents claimed interest was “derived from the attachment, knowledge, and concern for the
child...developed over time.” Id. at 870. The Court stated,

This very personal interest is inconsistent with the languagc of Rule 24.01.
Rule 24.01 concerns “interests relating to...property or transaction[s]....”
[Minn. R. Civ. P. 24.01]. This language more appropriately applies to interests
involved in traditional civil actions, such as in contracts and torts, rather than
the very personal and family interests involved in CHIPS proceedings.
1d. The Court held that the type of interaction hetween foster parents and child is not an
interest for purposes of intervention under Rule 24.01. Id. Thus, although the intervention rule
is liberally applied, not all claimed interests are cognizable as an interest sufficient to require
intervention as of right,
Based on the sound reasoning of the Sixth Circuit Court of Appeals, as well as our own

Minnesota Courts, the Court finds concludes that lobbying for and supporting the passage of a

law does not give an organization an “interest” relating to the property or transaction which is



Tk

the subject of the action such that intervention would be required. The Council’s “interest” in
the State DOMA is purely ideologicai. Its members are not regulated by the law, nor are they
materially affected by the law, other than from an idéological standpoint. The public interest
in enforcing the State DOMA, since it is a State law, is entrusted for the most part to State
govermment,

B. The Council does not have standing to intervene in this litigation.

The Council argues that it is entitled to intervene to protect its interests in furthering its
organizational missions, goals, and activities. The Council argucs that these interests
constitute an interest in the current lawsuit such that this Court must allow the Council to
intervene, and that the interests confer standing to intervene in this lawsuit. The parties seem
to conflate the notions of a stake in litigati oln for purpeses of standing and the existence of an
interest for intervention as of ri ght. In order to address the parties’ arguments, the Court will
discuss whether the Council must demonstrate it has standing and whether it has standing.

i An intervening party must demonstrate standing.

It has been said that a challenge to standing subsumes a challenge to the sufficiency of
the interest as an intervenor. Diamond v. Charles, 476 U.S. 54, 74, 106 S.Ct. 1697, 90 L.Ed.2d
48 (1986) (O’Connor, I., concurring). The Eighth Circuit Court of Appeals has ruled that the
Constitution requires that prospective intervenors have Article II1 standing to litigate their
claims in federal court. Mausolf'v. Babbitt, 85 F.3d 1295, 1300 (8th Cir. 1996). A would-be
intervenor must have standing because the intervenor seeks to participate as a party. /d. In
discussing the standing requirement, the Mausolf Court reasoned,

“The Supreme Court has often emphasized that a lawsuit in federal court is not a forum

for the airing of interested onlookers’ concerns, nor an arena for public policy

debates.... The fact remains that a federal case is a limited affair, and not everyone with
an opinion is entitled to attend.”



Id, at 1301, In Planned Parenthood of Mid-Missouri and Eastern Kansas, Inc. v. Ehlmann,
137 F.3d 573 (8th Cir. 1998), the Court rclied in part on Mausolf'in raling that ten legisiators
that voted in favor of the law at issue in the case did not have standing to intervene as a
defendants to defend the constitutionality of the taw. Neither the United States Supreme Court
nor Minnesota’s appeliate courts have decided whether an intervenor must have standin g. The
Court is convinced, however, that the Eighth Circuit is correct, meaning that the Couneil must
have standing to intervene as a defendant in this case. Granting an application for intervention
gives the intervenor status as a party to a lawsuit. To he a party to a lawsuit, whether hy
intervention or otherwise, a party must have standing.

ii. The Council has not demonstrated standing, even
considering the liberal standard for organizational standing,

In Minnesota, an organization has standing if it can demonstrate that the organization
has suffered an “injury-in-fact.”? Alliance Jor Metropolitan Stability v. Metropolitan Council,
671 N.W.2d 905, 913 (Minn. Ct. App. 2003). “To satisfy the ‘injury-in-fact’ requirement, [an
organization] must demonstrate that they have suffered actual, concrete mjuries caused by the
challenged conduet.” Id. “A party quest-ioning a statute must show that itis at some
disadvantage, has an injﬁry, or au iimminent problem.” Id. 'In Alliance for Mermpglz'ran
Stability, several organizations filed suit against the Metropolitan Councit alleging that the
Metropolitan Council failed to comply with a statute directing cities to develop land-use plans
that provide for the necessary amount of affordable housing. See’id. at 910-11. The Court
stated that the organizations must have a “direct interest in the statute that is different i_n
character from the intercst of citizens in general.” I4. at 913. The organizations alleged that

they were forced to divert resources as a result of the Metropolitan Council’s actions, and that

* An organization may also have standing if the Legislature has conferred standing by statute.
The Council has not alleged a statutory basis for standing.
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thetr educational, advocacy, and placement efforts were impeded. Id. at 914, The
organizations also differed from the general public hecause “the general public does not have a
mission to educate and advocate for affordable housiﬁg.” Id. The Alliance for Metropolitan
Stability Court held that the organizations had standing after reflecting on two key questions:
(1) if these organizations were denied standing, would that mean that no potential plaintiff
would have standing to challenge the regulation in question? and (2) for whose benefit was the
regulation at issuc enacted? Jd. at 9 15, citing Snyder’s Drug Stores, Inc. v. Minn. State Bd, of
Pharmacy, 301 Minn, 28, 33,221 N.W.2d 162, 165 (1974). The Adiliance Court relied on
Snyder's Drug Stores v. Minnesota State Board of Pharmacy, in which the Minnesota Supreme
Court ruled that an organization comprised of senior citizens had standing to challenge a
regulatory scheme that impacte-d prescription drug prices and that the organization could
intervene by permission in the lawsuit.® Seeid. at 34-35, 166-67.

a. Hthe Council is denied standing, other potential
defendants exist to defend the DOMA’s constitutionality.

The Council argues that it will suffer an injury-in-fact if the Court finds the State
DOMA unconstitutional, and that it has an interest in the DOMA that is different in character
from the interest of citizens in general. The Council’s mission and one of its primary goals is
to “preserve laws defining marriage as the union of one man and one woman.” (Aff. of
Thomas W. Prichard, § 5). The Council argues that if the DOMA is struck down, it would be
forced to divert substantial resources to educating legislators and the public about the
importance of reestablishing the DOMA. The Council feels that promoting marriage as only
between one man. and one woman is easier with the DOMA in place because it is promoting a

hifestyle that is codificd in law. See Prichard Dep. At 104, Without the DOMA in place, the

? The $n yder's Drug Stores Court did not reach the issue of intervention as of right, ruling
instead that the District Court abused its discretion when it declined fo allow the organization to

intervene by permission under Rule 24.02.
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Council believes its mission will be more difficult. The Council could seck a Constitutional
Amendment, but this “would require millions of dollars” and would be “far beyond anything”
the Council has ever done, See id. |

The Council likens its position to that of the Range Association of Municipalities and
Schools .(“RAMS”) in Rukavina v. Pawlenty, 684 N.W .2d 525 (Minn. Ct. App. 2004) rww
denied (Minn. Oct. 19, 2004). The Rukavira Court found that removal of $49 million from the
mineral fund made RAMS’ mission of economic development in northeastern Minnesota more
difficult. Jd. at 533. The Council i gnores, however, that the Rukavina Court also found it was
unlikely that the attorney general or the legislature as a whole would sue to protect the interests
of RAMS and its members. /4. The Council cannot convincingly argue that no other
defendant can be sued to argue the enforceability of the DOMA. On the contrary, Plaintiffs
have sued agencies tasked with enforcing the DOMA.

This case, at present, has two governmental defendants: Hennepin County and the State
of Minnesota. These executive branch agencies are charged with enforcing the laws, as
written. Part of that enforcement is defending the constitutionality of the laws. While the
Court understands that the Council is eager to defend the DOMA’s constitutionality, see
Affidavit of Thomas Prichard 9 55, that does not mean it is the proper party to do so.

The preeminent federal case on this issue is tﬁe United States Supreme Court case of
Diamond v. Charles, 476 U.S. 54, 106 S.Ct. 1697, 90 L..Ed.2d 48 (1986). In Diamond, a
physicians’ group sued the State of linois arguing that the Ilinois Abortion Law, which
provided increased regulation on abortions, was unconstitutional. Id. at 56, 1700. Dr. Eugene
Diarnond, a pediatrician in the State of Itlinois, intervened in the lawsuit as a defendant,

claiming an interest as a conscientious objector to abortions, as a pediatrician, and as a parent
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of an unemancipated minor daughter.4 Id. at 57-58, 17()1. The District Court entered limited
permanent injunctions and the Plaintiffs and the State both appealed. See id. at 60-61, 1702-
03. The Court of Appeals affirmed, ﬁﬁding portions of the law regulating abortions
unconstitutional. See id. at 61, 1702-03. The State did not seek a writ of certiorari. /2. at 61,
1703. The intervenor, Dr. Diamond, filed a notice of appeal before the United States Supreme
Court and a jurisdictional statement. 7. Dr. Diamond was the sole appellant. See id. The
Supreme Court determined that Dr. Diamond did not have standing to defend the
constitutionality of the Illinois Abortion Law. See id. at 71, 1708. The Court stated,
The State’s acquiescence in the Court of Appeals’ determination of
unconstitutionality deprived the State of the power to prosecute anyone for
violating the Abortion Law. Diamond’s attempt to maintain the liti gation is,
then, simply an effort to compel the State to enact a code in accord with
Diamond’s interests. But ‘the power to create and enforce a Jegal code, both
civil and criminal’ is one of the quintessential functions of a State. .. Because
the State alone is entitled to create a legal code, only the State has the kind of
“direct stake” [necessary for standing]...in defending the standards embodied in
that code.
Id. at 65, 1705,
The Diamond Court went on to explain that even if there were circumstances in which
a private party would have standing to defend the constitutionality of a challenged statute, this
case was not one of them. /d. Diamond’s claimed injury was that if the Abortion Law was
enforced as written, fewer abortions would be performed, as a pediatrician, he would gain
patients. /d. at 66, 1705. Diamond’s alleged injury was too speculative. See id. The Court
said, “Although Diamond’s allegation is cloaked in the nomenclature of a special professional

| interest, it is simply the expression of a desire that the Illinois Abortion Law as written be

obeyed.” /d. at 66, 1705-06. “Article It requires more than a desire to vindicate value

* The District Court granted Diamond’s motion to intervene over objection, though the District
Court did not describe how Diamend’s interest in the litigation satisfied the requirements of Rule
24 for intervenor status and did not identify whether the intervention was permissive or as of
right, fd. at 58, 1701.

12



interests.” Id. at 66, 1706. Dr. Diamond’s abstract concern could not substitute for the
concrete injury required for standing, Jd. at 67, 1706. The concurring justices opined that Dr,
| Diamond was not a proper intervenor in the Court of Appeals because only the State had a
significantly protectable interest in defending the law’s constitutionality. See id, at 75, 1711
(O’Conner, J., concurring). |

The Supreme Court’s reasoning in Diamond speaks well to the issues raised by the
Council’s motion to intervene. Like Diamond, the Council’s attempt to intervene in this
litigation is an cffort to compel the State to enforce a code that accords with the Council’s
doctrinal beliefs. See Prichard Depo. at 18; 22 (stating that the mission of the Council,
formerly known as the Berean Leaguc, is to promote Judeo-Christian principles). The power
td create and enforce the DOMA, however, is a quintessential function of the State and only
the State has the kind of stake in this litigation necessary to establish standing, even
considering the Jiberal standards for organizational standing,

Furthermore, although the Council attelﬁpis te cloak its interest in the nomenclature of
organizational injuries and interest, the alleged interest is simply the expression of a desire that
the DOMA as written be obeyed. The Council believes that same-sex marriage would harm
society, but the Court finds no precedent equating societal non-econemic harm to a private
organization’s injury-in-fact. If this Court granted the relief that Plaintiffs seek, the Council
likely would divert organizational resources, substantially alter its org_anizational activities, and
expend greater organizational resources. The Couneil’s response, however, would be solely
due to its personal desire to promote its beliefs.

Lastly, this lawsuit is not about whethcr same-sex marriage harms or benefits socCiety.
This case s about whether the State DOMA meets minimum constitutional requirements,

Unlike lobbying before the Legislature, a lawsuit is a limited affair, and not éveryone with an

13



opinion is invited to attend. The State, as the creator and enforcer of the _law, is truly the only
proper party to defend the DOMA as written. Though the Court understands that the named
Defendants dispute which agency is indeed the proper party, it is clear to this Court that some
arm of the govemmenf is required to defend the constitutionality of the DOMA because this is
part of the executive branch’s duty to enforce State laws.
b. The Council cannot demonstrate that the DOMA was
enacted for its benefit, nor that the DOMA impacts the
Council more than any other individual or organization,
The second question asked in organizational-standing cases is: for whose benefit was
the law at issue enacted? Unlike the regulation in Snyder’s, or the law in Alliance, there is no
discrete group for whom the State DOMA was enacted. The Court cannot conclude that the
DOMA was intended to benefit or regulate the Council more than any other State citizen.
| In Snyder’s Drug Stores, the regulation that affected prescription drug prices impacted
members of the senior citizens’ organization mote than the general public hecause senior
citizens consume a disproportionate amount of all p}escription drugs due to their age and
health. Suyder’s Drug Stores, 301 Minn. at 33, 221 N.W.2d at 33. In Alliance for
Metropolitan Stability, the defendants’ conduct impacted the organizations, in that the
organizations were required to divert staff resources to assist individuals in obtaining housing,
and the organizations’ members were injurcd by increased rent. 671 N.W.2d at 910. The
mission. of the organizations in Snyder’s and Alliance was to protect consumers, Here, the
Council’s activities arc more philosophical in nature. The Council’s alleged injuries would
occur solely due to its sincerely-held belief that principles rooted in its Interpretations of
religious texts are best for the well-being of children and families, and that marriage only
between one man and one woman accords with these principles. See Prichard Depo. pp. 19, 63

(identifying the Council’s mission and goals). The Council’s alleged injuries stem from
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ideological beliefs and interpretations. These are not the type of concrete injuries alleged in
Snyder’s and Alliance.

The Court certainly understands that the Council feels strongly about the social issue of
same-sex marriage. Strong feelings, however, do not establish a legal interest in a Iawsuit.
The social impact of same-sex marriage is not at issue in this case. The only question is
whether the State DOMA, as written, meets minimum constitutional requirements. The Court
must deny the Council’s motion to intervene as of right because the Council does not have
standing in this case, and does not have an “interest” in the lawsuit, both of which are required
for intervention as of right,

11. The Court declines to allow the Council to intervene by permission.
Rule 24.02 provides the mechanism for permissive intervention:
Upon timely application anyone may be permitted to intervene in an action
when an applicant’s elaim or defense and the main action have a common
question of law or fact....In exercising its discretion, the court shall consider
whether the intervention will unduly delay or prejudice the adjudication of the
rights'of the original parties.
*“The grant of permissive intervention lies within the discretion of the District Court,” Heller v.
Schwan's Sales Enterprises, Inc., 547 N.W.2d 287, 292 (Minn. Ct. App. 1996) r*vw denied
(Minn. Aug. 6, 1996). The purpose of Rule 24.02 is to further enhance efficient use of our
overburdened courts. Snyder s Drug Stores, Inc., 301 Minn. at 34, 221 N.W.2d at 166. In
Snyder's Drug Stores, the Court allowed a senior citizens group to intervene in an action that
concerned a regulation on prescription drug prices. The Court stated, “It would seem to be in
the best interests of judicial economy to rule in one lawsuit on all potential grounds upon
which the statute could be held invalid.” /4. Further, not allowing the group to intervene

meant that no one was representing the consuming public. See id. at 35, 166. The Court stated

that it would be disturbing that an exclusive group of pharmacists would have virtual contro! of
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litigation, which has such a potentially significant cffect on those who must purchase
prescription medications. Id. at 35, 167. The Court indicated it would be “hard pressed to
envision a casc more appropriate for permissive intervention under Rule 24.02.” Id.

The Council has argued that this litigation has such a potentially significant effect on its
ahility to effectuate its mission and goals that it must be allowed to intervene. F irst, unlike the
intervenors in Snyder’s, the Council has not demonstrated that no one is representing the
public. The State is representing the genera] public. In Snyder’s, the parties’ interests were
somewhat aligned and no one’s interests accorded with those of the consuming public. In this
case, however, the State’s interests are not aligned with those of the Plaintiffs. The State, as
codifier and enforcer of our laws, has an interest in defending the constitutionality of our laws.
The government-dcfendants are not equivalent to a fox guarding a henhouse. On'the contrary,
the Attorney General’s office plans to argue for dismissal of this case on the merits, in addition
to its argument that the State was not properly joined as a party. See State Mem. Supp. Mot. to
Dism., pp. 7-13. |

To permissivcly intervene, the Council must demonstrate that its claim or defense has a
question of law or fact in common with the Plai}ltiffs’ lawsuit against the State. For example,
in JW. ex rel. D.W. v. C.M., the Court of Appeals upheld a District Court’s decision to allow a
minor child’s legal custodians to intervene in a case concerning the child because the
intervenors and the parties shared a common claim to custody of a child. 627 N.W.2d 687, 691
(Minn. Ct. App. 2001)  vw denied (Minn. Aug. 15, 2001). IIf a proposed-intervenor’s petition
fails to all.ege any injury, the petition fails to assert a common question or law or fact with the
underlying action. Heller, 548 N,W .2d at 292.

Aithough the Council has alleged an injury, the Court concludes it is not an injury

properly considered in the Plaintiffs’ constitutional challenge to the DOMA. The Council’s
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alleged economic injurigs quite simply have no bearing on whether the DOMA meets
constitutional requirements. The fact that the Council was involved in the DOMA’s passage
also does not create a question of law or fact. The Council’s involvement in the passage of the
law was purely the expression and result of doctrinal heliefs and goals. The issue in this
lawsuit, however, is not whether same-sex marriage is good or bad for our community. The
issue is whether the DOMA meets minimum constitutional requirements. The Council’s
interest in this lawsuit is purely ideological, leaving it without standing and without a question
or law or fact in common with the Plaintiffs’ action against the State. Accordingly, the Court
opines it would be an abuse of discretion to permit the Council to intervene.
Cenclusion

The Council has not demonstrated a legal interest in this lawsuit, which is required for
intervention as of right. The Council has also not demonstrated an injury-in-fact, necessary for
standing. The Council’s intercst in this lawsuit is based on sincerely-held ideological beliefs,
which is not enough to create an “interest” for purposes of intervention. The Council also has
not shown that it has a claim or defense with a question of law or fact in common with the
Plaintiffs’ action against the State. Only the State, or some agency thereof, is the proper party
to defend the DOMA’s constitutionality. The Co;grt must deny the motions to intervene.

M.S.D.
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