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INTRODUCTION 

Following extensive briefing and oral argument, this Court thoughtfully and thoroughly 

analyzed the parties’ claims and granted a preliminary injunction for Plaintiffs Niki Quasney 

(“Niki”) and Amy Sandler (“Amy”).  Consistent with its April 18, 2014 Order on Plaintiffs’ 

Motion for a Temporary Restraining Order (Dkt. 51, “TRO Order”), the Court found that Niki and 

Amy have demonstrated a likelihood of success on the merits; that they would suffer irreparable 

harm absent an injunction; that the balance of hardships weighed in their favor; and that the 

injunction would serve the public interest.  (See Dkt. 65, Entry on Plaintiffs’ Motion for a 

Preliminary Injunction (“PI Order”) at 13.)  The Court correctly enjoined Defendants from 

enforcing Indiana Code § 31-11-1-1(b) against Niki and Amy, and ordered Defendants to 

recognize their valid Massachusetts marriage.  (Id. at 13-14.) 

Defendants ask this Court to disregard completely the standard for a stay.  Granting 

Defendants’ motion would ignore the irreparable harm to Niki and Amy that the Court has found 

will occur without an injunction, and would allow the State of Indiana to continue enforcing a 

statute against Niki and Amy that this Court already has concluded is likely unconstitutional—a 

conclusion squarely in line with every post-Windsor decision that has addressed constitutional 

challenges to state-law marriage bans like Indiana’s.1  A stay of an injunction pending an appeal is 

a request for extraordinary relief, and Defendants fall far short of satisfying their heavy burden 

here.   And Defendants’ reliance on the stay granted by the U.S. Supreme Court in Kitchen v. 

Herbert is unavailing because the injunction here:  (1) grants narrow, as-applied relief to one 

couple based on a developed record documenting singular urgency and depth of harm; and (2) 

                                                 
1  Indeed, just last Friday—the day after this Court granted Plaintiffs’ motion for a preliminary injunction—yet 

another court struck down a marriage ban as unconstitutional, this time in Arkansas.  (See May 9, 2014 Order 
Granting Summary Judgment in Favor of the Plaintiffs, Wright et al. v. State of Arkansas, et al., Case No. 60CV-
13-2662 (Pulaski Cty. Cir. Ct., Ark.) (attached hereto as Ex. A).) 
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requires only that Defendants recognize one existing marriage that is already respected by 

seventeen other states and by the federal government for certain purposes.  By contrast, the 

Kitchen injunction granted statewide facial relief to all same-sex couples in Utah, which induced 

over a thousand couples in just a few days to alter their marital status by seeking marriage licenses 

and getting married.2   Accordingly, the Court should deny Defendants’ motion to stay the 

injunction. 

I. DEFENDANTS ARE NOT ENTITLED TO THE “EXTRAORDINARY RELIEF” 
OF STAYING THE INJUNCTION PENDING THE APPEAL 

A. Defendants Face a High Bar in Seeking a Stay of the Injunction. 

“There is no automatic stay of an injunction pending appeal” and such “a stay is not a 

matter of right.”  Barker v. AD Conner, No. 11 C 2255, 2011 WL 3628850, at *1 (N.D. Ill. Aug. 

17, 2011).  To the contrary, “a stay is considered ‘extraordinary relief’ for which the moving 

party bears a ‘heavy burden.’”  Hinrichs v. Bosma, 410 F. Supp. 2d 745, 748-49 (S.D. Ind. 2006) 

(citation omitted, emphases added); see also Adams v. Walter, 488 F.2d 1064, 1065 (7th Cir. 

1973) (a motion for injunction or stay pending appeal seeks an “extraordinary remedy”). 

In determining whether to grant this extraordinary relief, courts generally consider the 

same factors as when deciding whether to grant a preliminary injunction.  That is, the court will 

“consider the moving party’s likelihood of success on the merits, the irreparable harm that will 

result to each side if the stay is either granted or denied in error, and whether the public interest 

favors one side or the other.”  See In re A & F Enters., Inc. II, 742 F.3d 763, 766 (7th Cir. 2014) 

(citations omitted); accord Hinrichs v. Bosma, 440 F.3d 393, 396 (7th Cir. 2006).3 

                                                 
2  See Tanco v. Haslam, No. 3:13-cv-01159, 2014 WL 1117069, at *3 (M.D. Tenn. Mar. 20, 2014) (noting that 

“over a thousand same-sex marriage licenses were issued in Utah” between the district court order and the 
Supreme Court stay). 

3 Although different rules govern the power of district courts and the courts of appeals to stay an order pending 
appeal (FED. R. CIV. P. 62(c) and FED. R. APP. P. 8(a), respectively), “[u]nder both Rules . . . the factors 
regulating the issuance of a stay are generally the same[.]”  ADT Sec. Servs., Inc. v. Lisle-Woodridge Fire 
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Importantly, however, to the extent Defendants suggest that the burden to establish a 

“strong showing” of success on the merits for a stay is lower than the requirement of a “likelihood 

of success” for an injunction (see Dkt. 68, Defs.’ Mot. for Stay Pending Appeal (“Mot.”) at 2, 

citing Hilton v. Braunskill, 481 U.S. 770, 776 (1987)), they are incorrect.  The Seventh Circuit has 

explained that a burden for a stay pending an appeal is higher where the court has previously 

evaluated arguments on the success scale—as this Court has already done in ruling on the TRO 

and PI motions.  See Matter of Forty-Eight Insulations, Inc., 115 F.3d 1294, 1301 (7th Cir. 1997) 

(“[I]n the context of a stay pending appeal, where the applicant’s arguments have already been 

evaluated on the success scale, the applicant must make a stronger threshold showing of 

likelihood of success to meet his burden.”) (emphasis added) (collecting cases).  Put otherwise, 

while a preliminary injunction may be granted merely upon showing that that the movant’s chance 

of success is “better than negligible” (id.), to obtain a stay of an injunction pending appeal 

Defendants here must “demonstrate a substantial showing of likelihood of success, not merely the 

possibility of success[.]”  Id. (emphasis added); see also, e.g., Hinrichs, 440 F.3d at 396 

(explaining that in seeking a stay pending appeal, the movant must “show that it has a significant 

probability of success on the merits”).4  

Finally, in the context of a stay pending an appeal, the Seventh Circuit has made clear that 

a movant’s failure to demonstrate either a substantial likelihood of success or irreparable harm is 

dispositive, and compels denial of the stay “without further analysis.”  See Matter of Forty-Eight 

Insulations, 115 F.3d at 1301 (“[I]f the movant does not make the requisite showings on either of 

                                                                                                                                                                
Protection Dist., 807 F. Supp. 2d 742, 744 (N.D. Ill. 2011) (citation omitted).  Thus, Seventh Circuit decisions 
applying Federal Rule of Appellate Procedure 8(a) are instructive in determining whether a stay under Federal 
Rule of Civil Procedure 62(c)  is proper. 

4  See also, e.g., Andy’s Restaurant & Lounge, Inc. v. City of Gary, No. 2:01 CV 327, 2005 WL 2430591, at *1 
(N.D. Ind. Oct. 3, 2005) (recognizing that the standard under Rule 62, “though similar to that for issuing an 
injunction in the first instance under Rule 65, places a higher burden upon the movant than required by Rule 65.”) 
(citations omitted). 
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these two factors [likelihood of success or irreparable harm] . . . the stay should be denied without 

further analysis.”); see also id. (affirming “denial of the stay” where movants “have not met their 

threshold burden to show likelihood of success”).5   As detailed below, Defendants have not 

demonstrated either likelihood of success or irreparable harm (or any remaining factors, for that 

matter), and there are multiple dispositive reasons why their request for a stay should be denied. 

B. Defendants Have Failed to Make a “Substantial Showing” of Likelihood of 
Success on the Merits. 

In seeking a stay, Defendants have not made any showing—let alone a substantial one—

that they are likely to succeed on the merits on their appeal.  Instead, Defendants largely rehash 

the same arguments they had raised in their opposition to Plaintiffs’ motion for a preliminary 

injunction and at oral argument.  For example, Defendants continue to argue that Baker v. Nelson, 

409 U.S. 180 (1972), precludes Plaintiffs’ claims here; that United  States v. Windsor, 133 S. Ct. 

2675 (2013), is not relevant; and that recognition of marriages from other states is a matter of 

comity, not a right.  (See Mot. at 12-14.)  The Court has already correctly rejected those arguments 

when it issued the preliminary injunction, and it should do the same now. 

To say that Defendants face an uphill battle on the merits is an understatement.  To date, 

not one post-Windsor decision has upheld a state-law marriage ban like Indiana’s, and an ever-

growing number of federal district courts nationwide have concluded that these bans violate the 

U.S. Constitution.  (See Dkt. 36, Mem. in Supp. of Pls.’ Mot. for Prelim. Inj. (“PI Mem.”) at 7 & 

n.1) (collecting cases); TRO Order at 5 (same).)  This “wave of recent cases finding that similar 

state statutes and state constitutional amendments violate the Equal Protection Clause and the Due 

Process Clause” (TRO Order at 5)—particularly combined with the lack of any recent authority to 

                                                 
5  See also, e.g., Bond v. Chase Home Finance LLC, Nos. 12–C–1050, 12–3614, 2012 WL 5831198, at *3 (E.D. 

Wis. Nov. 16, 2012) (citing Matter of Forty-Eight Insulations and holding that “[i]f the movant fails to make the 
requisite showing of likelihood of success, or irreparable harm, or both, the analysis must end there and the stay 
must be denied.”). 
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support Defendants’ position—makes clear that Defendants have little chance of prevailing on 

appeal, and thus fall far short of making the “substantial showing” of likelihood of success that is 

necessary to support a stay. 

Defendants have provided no basis to distinguish Indiana’s marriage ban from many others 

that have been found unconstitutional.  Indeed, Defendants’ sole justification in support of 

Indiana’s marriage ban—a purported interest in “encouraging responsible procreation” (Mot. at 

15)—is an especially weak argument in the context of the recognition of an existing marriage of 

two women who have two young children.  And what is more, even when raised in support of 

discrimination in the right to marry, the procreation shibboleth has been squarely rejected by the 

courts.  This Court has recognized that post-Windsor, “district courts from around the country 

have rejected the idea that a state’s non-recognition statute bears a rational relation to the state’s 

interest in traditional marriage as a means to foster responsible procreation and rear those children 

in a stable male-female household.”  (PI Order at 7 (collecting cases).)  Defendants have offered 

no reason why the Seventh Circuit will conclude otherwise.  (See id. at 8 (“The court is not 

persuaded that, at this stage, Indiana’s anti-recognition law will suffer a different fate than those 

around the country.”).) 

This purported “responsible procreation” interest cannot withstand scrutiny for multiple 

reasons.  First, encouraging responsible procreation bears no logical relationship to the Indiana 

marriage ban—because, as the Court has already recognized, “Indiana generally recognizes 

marriages of individuals who cannot procreate” and also recognizes out-of-state different-sex 

marriages without “inquir[ing] whether the couple had the ability to procreate unintentionally.”  

(TRO Order at 7-8; accord PI Order at 9 (“Indiana’s non-recognition of Plaintiffs’ marriage is a 

departure from the traditional rule in Indiana.”); see also, e.g., Bishop v. U.S. ex rel. Holder, 962 

F. Supp. 2d 1252, 1291-92 (N.D. Okla. 2014) (explaining that this “purported justification simply 
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‘makes no sense’ in light of how [the State] treats other non-procreative couples desiring to 

marry”) (citation omitted).)  As this Court put it, “this cannot be the entire rationale underlying the 

traditional marriage.”  (TRO Order at 7.)  Multiple recent decisions have thus held that a purported 

interest in encouraging responsible procreation cannot sustain a marriage ban.  See, e.g., Kitchen v. 

Herbert, 961 F. Supp. 2d 1181, 1211-12 (D. Utah 2013) (“[A]ny relationship between [Utah’s 

marriage ban] and the State’s interest in responsible procreation ‘is so attenuated as to render the 

distinction arbitrary or irrational.’”) (citation omitted).6   Put simply, “[i]t is implausible to think 

that denying two men or two women the right to call themselves married could somehow bolster 

the stability of families headed by one man and one woman.”  De Leon, 2014 WL 715741, at *16 

(citation and quotation marks omitted).  

More importantly, far from furthering responsible procreation and thus promoting the 

welfare of Indiana children, the marriage ban in fact harms children.  While “the welfare of our 

children is a legitimate state interest[,] . . . limiting marriage to opposite-sex couples fails to 

further this interest.  Instead, needlessly stigmatizing and humiliating children who are being 

raised by the loving couples targeted [by the State’s marriage ban] betrays that interest.”  Bostic, 

970 F. Supp. 2d at 478 (emphasis added); see also Bishop, 962 F. Supp. 2d at 1292 (“If a same-sex 

couple is capable of having a child with or without a marriage relationship, and the articulated 

                                                 
6  See also Bostic v. Rainey, 970 F. Supp. 2d 456, 478 (E.D. Va. 2014) (“[R]ecognizing a gay individual’s 

fundamental right to marry can in no way influence whether other individuals will marry, or how other 
individuals will raise families.  ‘Marriage is incentivized for naturally procreative couples to precisely the same 
extent regardless of whether same-sex couples (or other non-procreative couples) are included.’”) (citation 
omitted); Bishop, 962 F. Supp. 2d at 1291 (“[T]here is no rational link between excluding same-sex couples from 
marriage and the goals of encouraging ‘responsible procreation’ among the ‘naturally procreative’ and/or steering 
the ‘naturally procreative’ toward marriage.”); De Leon v. Perry, — F. Supp. 2d —, 2014 WL 715741, at *16 
(W.D. Tex. Feb. 26, 2014) (“Defendants have failed to establish how banning same-sex marriage in any way 
furthers responsible procreation.”); Perry v. Schwarzenegger, 704 F. Supp. 2d 921, 972 (N.D. Cal. 2010) 
(“Permitting same-sex couples to marry will not affect the number of opposite-sex couples who marry, divorce, 
cohabit, have children outside of marriage or otherwise affect the stability of opposite-sex marriage.”); PI Order 
at 7 (collecting cases). 
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state goal is to reduce children born outside of a marital relationship, the challenged exclusion 

hinders rather than promotes that goal.”).7  

In short, the sole interest that Defendants have articulated as the justification for the 

Indiana marriage ban defies logic, and has been squarely rejected by courts as a legitimate 

rationale for excluding same-sex couples from marriage.  Defendants have not—and cannot—

“demonstrate a substantial showing of likelihood of success” that a stay requires.  See Matter of 

Forty-Eight Insulations, 115 F.3d at 1301.  This lack of showing is dispositive, and renders it 

unnecessary for this Court to consider other factors before denying the stay.  See id. (holding that 

failure to show likelihood of success means that the “stay should be denied without further 

analysis”).8  But even if the Court were to consider the remaining factors, each of them further 

confirms that Defendants’ request for a stay should be denied. 

C. Defendants Have Not Shown an Irreparable Injury Absent a Stay. 

Irreparable harm to the movant (here, Defendants) is another crucial element that, if not 

met, warrants denial of a stay without further analysis.  See Matter of Forty-Eight Insulations, 115 

F.3d at 1301; e.g., In re Kmart Corp., 2002 WL 31898195, at *2 (N.D. Ill. Dec. 30, 2002) (where 

bankruptcy court had “correctly concluded that [the movant] failed to show that it would suffer 

irreparable harm absent a stay . . . we concur with the . . . decision to deny [the movant’s] motion 
                                                 
7  See also, e.g., Henry v. Himes, —F. Supp. 2d—, 2014 WL 1418395, at *16 & n.22 (S.D. Ohio Apr. 14, 2014) 

(noting that post-Windsor, all federal district court decisions to have addressed this issue found that “child welfare 
concerns weigh exclusively in favor of recognizing the marital rights of same-sex couples”) (collecting cases); 
Golinski v. U.S. Office of Pers. Mgmt., 824 F. Supp. 2d 968, 992-93 (N.D. Cal. 2012) (“The denial of recognition 
and withholding of marital benefits to same-sex couples does nothing to support opposite-sex parenting, but 
rather merely serves to endanger children of same-sex parents by denying them the immeasurable advantages that 
flow from the assurance of a stable family structure, when afforded equal recognition.”) (internal quotation marks 
omitted); De Leon, 2014 WL 715741, at *16 (“In fact, rather than serving the interest of encouraging stable 
environments for procreation, [the marriage ban] hinders the creation of such environments.”) (collecting cases). 

8  See, e.g., Cmty. Pharms. of Ind., Inc. v. Ind. Fam. and Soc. Servs., 823 F. Supp. 2d 876, 882 (S.D. Ind. 2011) 
(“Courts have previously held that where the movant fails to make . . . the requisite showing of likelihood of 
success, the analysis must ‘end there’ and the stay must be denied.”) (citations omitted); Girl Scouts of Manitou 
Council, Inc. v. Girl Scouts of U.S., Inc., No. 08-CV-184, 2010 WL 2292932, at *3 (E.D. Wis. June 3, 2010) 
(“Not being able to shoulder the burden of demonstrating a substantial likelihood of success on appeal is fatal to 
the plaintiff and its current motion” for a stay.). 
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without further analysis”) (citing Matter of Forty-Eight Insulations).  Defendants cannot make this 

showing for at least two reasons:  first, there is no harm when a State is prevented from enforcing 

an unconstitutional statute; and second, Defendants failed to offer any evidence of actual (let alone 

irreparable) harm resulting from enjoining as to Niki and Amy the ban on recognition of their 

existing Massachusetts marriage.    

Defendants cannot show that they will be irreparably harmed in the absence of a stay 

because, as the Court already recognized in this matter, “the state experiences no harm when it is 

prevented from enforcing an unconstitutional statute.”  (TRO Order at 10; see PI Order at 12; e.g., 

Does v. City of Indianapolis, 1:06-CV-865, 2006 WL 2927598, at *11 (S.D. Ind. Oct. 5, 2006) 

(“Defendants will not be harmed by having to conform to constitutional standards.”).)9   The 

Indiana marriage ban is likely unconstitutional, as this Court recognized both in granting the TRO 

(TRO Order at 8, concluding that “there will likely be insufficient evidence of a legitimate state 

interest” to justify the ban) and in granting the preliminary injunction to Niki and Amy (PI Order 

at 7-8, concluding that “[t]he reasons advanced by the State in support of Indiana’s non-

recognition statute do not distinguish this case from the district court cases cited above”).  There is 

no harm in requiring Defendants to “having to conform to constitutional standards,” Does, 2006 

WL 2927598, at *11, and to recognize Niki and Amy’s valid out-of-state marriage as the U.S. 

Constitution requires. 

Defendants have also failed to introduce any actual evidence of irreparable harm here.  It is 

well established that “[t]he threat of irreparable injury . . . must be real, substantial, and 

immediate, not speculative or conjectural.”  Swan v. Bd. of Educ. of City of Chicago, Nos. 13 C 

                                                 
9  See also Video-Home-One, Inc. v. Brizzi, No. 1:05-cv-1712, 2005 WL 3132336, at *6 (S.D. Ind. Nov. 22, 2005) 

(explaining that “the government experiences no harm when prevented from enforcing an unconstitutional 
statute”); Annex Books, Inc. v. City of Indianapolis, 673 F. Supp. 2d 750, 757 (S.D. Ind. 2009) (recognizing, in 
the First Amendment context, that “under Seventh Circuit precedent there can be no irreparable harm to a 
municipality when it is prevented from enforcing an unconstitutional statute”) (internal quotation marks omitted).  
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3623, 13 C 3624, 2013 WL 4401439, at *27 (N.D. Ill. Aug. 15, 2013) (citation and quotation 

marks omitted); E. St. Louis Laborers’ Local 100 v. Bellon Wrecking & Salvage Co., 414 F.3d 

700, 705 (7th Cir. 2005) (“speculative” harm is not irreparable harm).  Defendants have had 

multiple opportunities to submit to the Court evidence of harm that would result if the State were 

required to recognize Niki and Amy’s marriage.  Yet Defendants have offered only speculation 

and conjecture, and have failed to articulate any actual evidence of any harm to the State—let 

alone an irreparable injury—flowing from recognizing Niki and Amy’s Massachusetts marriage. 

In fact, as the Court correctly recognized, Defendants did not even attempt to make a 

showing of irreparable harm at the TRO stage.  (Dkt. 51, TRO Order at 10 (“Defendants did not 

allege that they or the state would suffer irreparable harm if the court granted the TRO.”).)  

Defendants’ opposition to Plaintiffs’ motion for summary judgment and a preliminary injunction 

likewise offered no proof of actual harm, positing only that “the public interest in the continuity of 

Indiana’s marriage laws” works against preliminary relief, and that a preliminary injunction 

“would disrupt public understanding of the meaning and purpose of marriage in Indiana, prompt 

unreasonable expectations . . . and generally create unnecessary confusion among the public.”  

(Dkt. 56, Defs.’ Combined Mem. in Supp. of Mot. for Summary Judgment and in Opp. to 

Plaintiffs’ Mots. for Prelim. Inj. and Mot. for Summary Judgment at 18.) 

Perhaps most tellingly, despite the Court asking Defendants point-blank at the May 2, 2014 

hearing to identify any actual harm that has resulted from the State being required to recognize 

Niki and Amy’s marriage, Defendants could “point to no specific instances of harm or confusion 

since the court granted the TRO three weeks ago,” other than to claim that “the State is harmed in 

the abstract by not being able to enforce this law uniformly and against Plaintiffs.”  (See PI Order 

at 12 (emphasis added).)  Such abstract harm, unsupported by anything in the record, plainly does 

not meet the stringent requirements for a stay.  And in any event, the Court was correct to find that 
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this “one injunction affecting one couple in a State with a population of over 6.5 million 

people . . . will not disrupt the public understanding of Indiana’s marriage laws.”  (Id. at 13.)10 

D. Unlike Defendants, Who Will Suffer No Harm Absent a Stay, Amy and Niki 
Will Suffer Irreparable Harm if the Injunction is Stayed. 

Because Defendants have not demonstrated a substantial likelihood of success or 

irreparable harm, they are not entitled to a stay pending an appeal:  “the court’s inquiry into the 

balance of harms is unnecessary” in such a case, “and the stay should be denied without further 

analysis.”  See Matter of Forty-Eight Insulations, 115 F.3d at 1301.  But even if the Court were to 

balance the harms, the irreparable harm to Niki and Amy if the injunction is stayed plainly 

outweighs the minimal (if any) harm Defendants might suffer absent a stay. 

In ruling on the TRO, the Court has already correctly recognized that the State will 

“experience[] no harm” if it is prevented from enforcing the unconstitutional Indiana marriage ban 

(TRO Order at 10), while, conversely, Niki and Amy do “suffer a cognizable and irreparable 

harm stemming from the violation of their constitutional rights of due process and equal 

protection.”  (Id. at 9 (emphasis added); accord PI Order at 9-12 (finding that Niki and Amy will 

suffer irreparable harm).)  And, despite Defendants’ claims to the contrary, “[t]he existence of a 

continuing constitutional violation constitutes proof of an irreparable harm.”  Preston v. 

Thompson, 589 F.2d 300, 303 n.3 (7th Cir. 1978); see also PI Order at 10 (noting that following “a 

more thorough review of the cases in the Seventh Circuit, the court reaffirms its conclusion that a 

constitutional violation, like the one alleged here, is indeed irreparable harm for purposes of 

preliminary injunctive relief”) (collecting cases). 

Finally, even if irreparable harm had not already been established as a matter of law here 

(which it has), Niki and Amy offered ample evidence of the harm that they have suffered and will 

                                                 
10  See also PI Order at 13 n.1 (“[T]he court does not see the potential of creating great confusion from the court’s 

grant of the present motion which affects only one couple.”). 
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continue to suffer if Indiana does not recognize their Massachusetts marriage as valid.  (See Dkt. 

62, Pls.’ Consolidated Reply in Supp. of Mot. for Summary Judgment and Mot. for Prelim. Inj. at 

30-32; accord PI Order at 11 (“Even if a further showing of irreparable harm is required, the court 

finds that Plaintiffs have met this burden.”); id. at 11-12 (recognizing that Plaintiffs have 

identified “concrete, tangible injuries that are fairly traceable to Defendants and can be remedied 

by a preliminary injunction”).)   

E. The Public Interest Would Be Harmed, Not Served, by the Continued 
Enforcement of Indiana’s Marriage Ban Against Niki and Amy. 

The fact that the Indiana marriage ban is likely unconstitutional is alone enough to show 

that staying the injunction would harm, not serve, the public interest here.  As this Court and many 

others have recognized, “[t]he State does not have a valid interest in upholding and applying a law 

that violates [Plaintiffs’] constitutional guarantees.”  PI Order at 12 (citation omitted); accord, e.g. 

Back v. Carter, 933 F. Supp. 738, 761 (N.D. Ind. 1996) (“Unconstitutional legislation is not in the 

public interest.”) (citation omitted); Preston, 589 F.2d at 303 n.3 (enjoining “a continuing 

constitutional violation . . . certainly would serve the public interest”); O’Brien v. Town of 

Caledonia, 748 F.2d 403, 408 (7th Cir. 1984) (“Of course, the public has a strong interest in the 

vindication of an individual’s constitutional rights.”).  Courts thus have consistently recognized 

that because “the public has no cognizable interest in enforcing laws that are 

unconstitutional . . . the public interest is best served by preventing unconstitutional enforcement.”  

Midwest Title Loans, Inc. v. Ripley, 616 F. Supp. 2d 897, 908 (S.D. Ind. 2009) (emphasis added) 

(collecting cases). 

Defendants’ argument that a stay is proper because of the purported “public interest in the 

continuity of Indiana’s marriage laws” (Mot. at 6) does not hold water.  Again, there is no public 

interest in the continued enforcement of Indiana’s unconstitutional marriage ban.  And in any 
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event, the Court was correct to hold that the concern about “confusion with the administration of 

Indiana’s marriage laws and to public in general . . . does not apply here,” because this injunction 

“affect[s] one couple in a State with a population of over 6.5 million people.  This will not disrupt 

the public understanding of Indiana’s marriage laws.”  (PI Order at 12-13.)11 

II. THE SUPREME COURT’S STAY OF A STATEWIDE INJUNCTION IN KITCHEN 
DOES NOT CONTROL, AND IS IRRELEVANT TO WHETHER THIS NARROW, 
AS-APPLIED INJUNCTION FOR ONE COUPLE SHOULD BE STAYED 

It is important to bear in mind the extremely narrow scope of the Court’s injunction that 

Defendants now seek to stay.  The injunction does not require the State of Indiana to issue 

marriage licenses to same-sex couples; nor does it even enjoin the State from enforcing its 

marriage recognition ban statewide.  Rather, it enjoins Defendants’ enforcement of the recognition 

ban against the existing valid marriage of only two people—and does so based on a well-

developed record of specific and severe tangible and dignitary harms that would befall this couple 

and their children absent an injunction. 

In Kitchen v. Herbert, the district court granted summary judgment for the plaintiffs, 

holding that Utah’s prohibition against marriage for same-sex couples was facially 

unconstitutional.  961 F. Supp. 2d at 1216.  Both the district court and the Tenth Circuit declined 

to stay the judgment because each of the four stay factors weighed against the state and in favor of 

the plaintiffs.  See Kitchen v. Herbert, No. 2:13-cv-217, 2013 WL 6834634, at *2-3 (D. Utah, Dec. 

23, 2013); Order Denying Emergency Motion For Stay and Temporary Motion For Stay, Case No. 

13-4178, Dec. 24, 2013.  The United States Supreme Court reversed, however, granting a stay 

                                                 
11  Indeed, the injunction eliminates rather than creates confusion for the additional reason that Niki’s and Amy’s 

marriage will now be recognized for all purposes under state and federal law, rather than solely for some federal 
purposes, which will prevent the couple from struggling to navigate state and federal benefits and taxation 
schemes whose mandates otherwise would conflict with regard to whether their marriage is valid.  
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pending the Tenth Circuit’s final disposition of the case.  Kitchen v. Herbert, 134 S. Ct. 893 

(2014).  The Supreme Court did not explain its reasons for doing so.  Id. 

First, the strength of the overwhelming consensus of same-sex marriage decisions across 

the country distinguishes the Supreme Court’s stay in Kitchen—which had stayed the first post-

Windsor federal court decision to strike down, in a final merits determination, a state prohibition 

on celebration or recognition of marriages of sex-sex couples.  While at that time there was not yet 

an unbroken string of cases undermining any claim by the Utah defendants to a likelihood of 

success on appeal, that equation has altered significantly since:  in the three months following the 

Supreme Court’s Kitchen stay, seven additional federal courts have declared state bans on same-

sex marriage unconstitutional.12  Whatever uncertainty arguably may have existed at the time of 

the Kitchen stay has all but been put to rest by these recent decisions—which come from 

geographically, demographically, and politically diverse regions of the United States and from 

courts in five different federal circuits, yet all uniformly conclude that same-sex marriage bans 

violate the U.S. Constitution. 

Moreover, the factual circumstances of the Kitchen stay are simply inapposite here.  In the 

wake of the district court’s decision in Kitchen, but before the Supreme Court stayed the 

judgment, hundreds of same-sex couples obtained marriage licenses in Utah, and the state feared 

that many more would do the same.  (Kitchen v. Herbert, Case No. 13A687, Application to Stay 

Judgment Pending Appeal, at 21, Dec. 31, 2013.)  Utah issued over a thousand marriage licenses 

to same-sex couples between the date of the district court’s order and the Supreme Court’s 

summary ruling.  See Tanco, 2014 WL 1117069, at *3.  Indeed, the validity of those marriages 

                                                 
12  Bishop, 962 F. Supp. 2d 1252 (N.D. Okla. 2014); Bourke v. Beshear, —F. Supp. 2d—, 2014 WL 556729 (W.D. 

Ky. Feb. 12, 2014); Bostic, 970 F. Supp. 2d 456 (E.D. Va. 2014); Lee v. Orr, No. 13-cv-8719, 2014 WL 683680 
(N.D. Ill. Feb. 21, 2014); De Leon, 2014 WL 715741 (W.D. Tex. Feb. 26, 2014); Tanco v. Haslam, —F. Supp. 
2d—, 2014 WL 997525 (M.D. Tenn. Mar. 14, 2014); DeBoer v. Snyder, —F. Supp. 2d—, 2014 WL 1100794 
(E.D. Mich. Mar. 21, 2014). 
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have already been called into question by the State of Utah when it instructed state agencies not to 

grant benefits to those newly wedded couples, causing great confusion and costs.13 

Unlike Kitchen, this Court did not grant statewide facial relief.  Instead, the Court granted 

narrow, as-applied relief to one family based on a record that described specific and particularly 

dire harm.  There can thus be no concern that the Court’s ruling with respect to one family, if 

reversed, would cause any confusion or costs.  (See PI Order at 13 n.1. (“Should this injunction be 

reversed or a permanent injunction not [be] issued at a later time, only the parties to this case may 

suffer from confusion.  The court has faith that their respective attorneys can explain any decisions 

and effects from those decisions to them.”).)  Likewise, while the preliminary injunction in 

Kitchen concerned Utah’s prohibition against unmarried couples seeking licenses and marrying in 

Utah, the preliminary injunction here concerns the State’s refusal to recognize an already-existing 

marriage.  Unlike Kitchen, there is no concern that same-sex couples will rush to obtain marriage 

licenses in Indiana, or that those marriages would need to be unwound in the event of a reversal, 

because no same-sex couples are allowed to marry by virtue of this Court’s narrow, as-applied 

relief.  For these reasons, the concerns raised in Kitchen and its progeny are not present here and 

provide no justification to grant a stay in this case.   

Only two post-Kitchen district courts have considered whether a stay is appropriate for as-

applied relief, as distinct from facial relief.  See Henry, 2014 WL 1512541, at *1-2; Tanco, 2014 

WL 1117069, at *3-4.  In Henry, the court stayed its ruling that Ohio’s non-recognition ban was 

facially unconstitutional but did not stay its ruling addressing the as-applied challenge of eight 

plaintiffs: 

                                                 
13  See Evans v. Utah, Case No. 2:14-cv-55DAK (D. Utah. 2014), Dkt. 8, Pls.’ Mot. and Mem. in Supp. of Prelim. 

Inj. at 7 (stating that after the Supreme Court’s stay in Kitchen, the Utah Governor’s office issued a directive 
“instructing members to refuse to recognize the marriages of the same-sex couples who married pursuant to Utah 
marriage licenses”).   
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[T]he Court acknowledges that recognition of same-sex marriages is a hotly 
contested issue in the contemporary legal landscape, and, if Defendant Himes’s 
appeal is ultimately successful, the absence of a stay as to this Court’s ruling of 
facial unconstitutionality is likely to lead to confusion, potential inequity, and 
high costs.  These considerations lead the Court to conclude that the public 
interest would best be served by the granting of a stay.  Premature celebration and 
confusion do not serve anyone’s best interests. The federal appeals courts need to 
rule, as does the United States Supreme Court. . . .  The same considerations and 
costs do not attach to Plaintiffs’ as-applied claims, however, as Plaintiffs have 
demonstrated that a stay will irreparably harm them individually due to the 
imminent births of their children and other time-sensitive concerns, (as well as 
due to the continuing Constitutional violations).  
 

2014 WL 1512541, at *1-2 (emphasis added).  The court’s decision to stay as-applied relief was 

never reversed.  Likewise, in Tanco, the district court reached a similar conclusion: 

Here, unlike in Kitchen, Bostic, De Leon, Bishop, and Beshear, the court’s order 
does not open the floodgates for same-sex couples to marry in Tennessee, nor 
does it require Tennessee to recognize all legal same-sex marriages performed 
outside of Tennessee.  Instead, the Preliminary Injunction applies only to the three 
same-sex couples at issue in this case.  There is no immediate risk of 
administrative or legal chaos from implementation of the court’s narrow 
injunction; nor, for that matter, does the government even contend that such risk 
inheres in the implementation of the court’s narrow injunction. 
 

2014 WL 1117069, at *3-4.  And although the Sixth Circuit reversed this holding in Tanco, citing 

Henry v. Himes for support (see Order, Tanco v. Haslam, No. 14-5297, Docket No. 29, at 2 (6th 

Cir. Apr. 25, 2014) (per curiam)), that order failed to address Henry’s conclusion that “[t]he same 

considerations and costs [attached to facial claims] do not attach to Plaintiffs’ as-applied claims.”  

2014 WL 1512541, at *1-2.  Even so, Tanco is distinguishable.  While Tanco involved as-applied 

relief for three couples (only one of which experienced a time-sensitive issue—the impending 

birth of a child), the case here involves one same-sex couple facing far different harms that will be 

perpetuated in death if relief is not granted.  In light of the urgency of the narrow as-applied relief 

in this case, a stay is improper. 
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CONCLUSION 

For the foregoing reasons, Plaintiffs Niki Quasney and Amy Sandler respectfully request 

that the Court deny Defendants’ motion to stay the preliminary injunction pending appeal. 
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