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IN THE UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 

 

 

DEBORAH LELIAERT and 

PAULA WOOLWORTH, a  marr ied 

couple,  

 

P la in t iffs, 

versus 

 

BRIAN D. RAGLAND, FREDERICK E. 

ROWE, J R., DOUG DANZEISER, 

CYDNEY DONNELL, YOLANDA 

GRIEGO, and I. CRAIG HESTER, in  

their  officia l capacit ies as members of 

the Board of Trustees for  the Employee 

Ret irement  System of Texas, a  Texas 

governmenta l public t rust  fund, and 

PORTER WILSON, in  h is officia l 

capacity as the Execut ive Director  of the 

Employee Ret irement  System of Texas, a  

Texas governmenta l public t rust  fund,  

Defendant s. 

 

 

 

 

 

CASE NO. 1:15-cv-00506 
 

 

 

 

P LAINTIFFS’ ORIGINAL COMP LAINT FOR P RELIMINARY AND  

P ERMANENT INJ UNCTIVE RELIEF AND DECLARATORY J UDGMENT  

 

This act ion  seeks in junct ive and decla ra tory relief against  the members of the 

Board of Trustees of t he Employee Ret irement  System of Texas and the Execut ive 

Director  of the Employee Ret irement  System of Texas , a ll in  their  officia l capacit ies 

only, with  regard to the denia l of equa l employment  benefit s to Deborah  Leliaer t  

and her  spouse Paula  Woolworth  (collect ively “Pla in t iffs”) because of Plain t iffs’ sex 

and sexua l or ien ta t ion , in  viola t ion  of Plain t iffs’ const itu t iona l r ights.   
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I. J URISDICTION AND VENUE 

1. Plain t iffs br ing th is act ion  under  42 U.S.C. §§ 1983 and 1988 to 

redress the depr iva t ion  under  color  of sta te law of r ights secured by the United 

Sta tes Const itu t ion . 

2. This Cour t  has jur isdict ion  pursuant  to 28 U.S.C. §§ 1331 and 1343. 

J ur isdict ion  to grant  the decla ra tory relief requested is provided under  28 U.S.C. 

§ 2201.  

3. Venue is proper  in  th is dist r ict  pu rsuant  to 28 U.S.C. § 1391(b) because 

the Defendant s a re sued in  their  officia l capacit ies vis -à -vis the Employees 

Ret irement  System of Texas, which  has it s pr incipa l place of business a t  200 East  

18th  St reet , Aust in , Texas 78701 in  Travis County.  Fu r ther , a  substant ia l por t ion 

of the events giving r ise to P la in t iffs’ cla ims occur red in  th is dist r ict . 

II. THE P ARTIES 

4. Plain t iffs DEBORAH LELIAERT (“Deborah”) and PAULA 

WOOLWORTH (“Paula”) a re a  marr ied couple who reside in  the City of Shady 

Shores, Denton  Coun ty, Texas. Deborah  has been  employed for  more than  24 years 

with  the University of Nor th  Texas  (the “University”), where she cur rent ly holds the 

posit ion  of Vice President  for  University Rela t ions and Planning. Deborah  and 

Paula  were lega lly marr ied in  Kenwood, Ca liforn ia , on  October  4, 2008. 

5. Defendant s BRIAN D. RAGLAND, FREDERICK E. ROWE, J R., 

DOUG DANZEISER, CYDNEY DONNELL, YOLANDA GRIEGO, and I. CRAIG 

HESTER are sued in  their  officia l capacit ies as members of the Board of Trustees 
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for  the EMPLOYEE RETIREMENT SYSTEM OF TEXAS (the “ERS”), a  Texas 

governmenta l public t rust  fund crea ted pursuant  to a r t icle XVI, sect ion  67, of the 

Texas Const itu t ion . ERS is established and main ta ined under  the laws of the Sta te 

of Texas. The Board of Trustees formula tes the basic and genera l policies, ru les, and 

regula t ions of the ERS consisten t  with  the purposes, policies, pr inciples, and 

standards sta ted in  sta tu tes administered by the board. 

6. Defendant  PORTER WILSON is sued in  h is officia l capacity as the 

Execut ive Director  of the ERS. Under  h is leadersh ip, the ERS administers 

programs tha t  provide ret irement , defer red compensa t ion , and flexible benefit s for 

sta te employees and ret irees.  

7. This Complain t  challenges the const itu t iona lity of Sect ion  6.204 of the 

Texas Family Code (“Texas DOMA Sta tu te”)
1
 and Art icle I, Sect ion  32 of the Texas 

Const itu t ion  (“Texas Marr iage Amendment ”)
2
 a s applied to the ERS. Thus, 

                                                 
1
  RECOGNITION OF SAME-SEX MARRIAGE OR CIVIL UNION  

 (a) In this section, "civil union" means any relationship status other than marriage that: 

  (1)  is intended as an alternative to marriage or applies primarily to cohabitating persons;  and 

(2)  grants to the parties of the relationship legal protections, benefits, or responsibilities granted to 

the spouses of a marriage. 

 (b)  A marriage between persons of the same sex or a civil union is contrary to the public policy of this state and 

is void in this state. 

(c)  The state or an agency or political subdivision of the  state may not give effect to a: 

(1)  public act, record, or judicial proceeding that creates, recognizes, or validates a marriage 

between persons of the same sex or a civil union in this state or in any other  jurisdiction;  or 

(2)  right or claim to any legal protection, benefit,  or responsibility asserted as a result of a 

marriage between persons of the same sex or a civil union in this state or in any other jurisdiction. 

2
  MARRIAGE 

 (a)  Marriage in this state shall consist only of the union of one man and one woman. 

(b)  This state or a political subdivision of this state may not create or recognize any legal status identical or 

similar to marriage.   
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pursuant  to Fed. R. Civ. P . 5.1, Pla in t iffs will file and serve not ice of const itu t ional 

quest ion  on  the At torney Genera l of the St a te of Texas, by cer t ified mail a t  300 W. 

15th  St reet , Aust in , Texas 78701. 

III. FACTUAL BACKGROUND  

8. In  1996, Congress passed the so-ca lled Defense of Mar r iage Act  

(“Federa l DOMA”), 28 U. S. C. § 1738C.  Among other  th ings, the Federa l DOMA 

singled out  a  class of same-sex couples who had lega lly marr ied in  a  sta te or  other  

jur isdict ion  and imposed a  disability on  the class by refusing to acknowledge their  

marr iages based on  the sex and sexua l or ien ta t ion  of the members of the couples. 

The federa l government ’s refusa l to recognize those marr iages, pursuant  to the 

Federa l DOMA, disqua lified those who have legally wed a  same-sex par tner  from a  

va r iety of federa l benefit s. 

9. A number  of sta tes, including Texas, passed simila r  sta tu tes and 

const itu t iona l amendments tha t  mimicked the non-recognit ion  effect  of the Federa l 

DOMA. The Texas DOMA Sta tu te (enacted in  2003) and the Texas Marr iage 

Amendment  (passed in  2005) both  mirror  the design , purpose, and effect  of the 

Federa l DOMA in  tha t  one of the purposes of both  the Texas DOMA Sta tu te and the 

Texas Marr iage Amendment  is to ident ify a  subset  of sta te-sanct ioned marr iages 

and, by denying those marr iages any recognit ion  under  Texas law, to make those 

marr iages, and the same-sex couples who have entered them, unequa l to a ll other  

marr iages and to different -sex couples who have marr ied. 
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10. In  Windsor v. United  S tates, 133 S. Ct . 2675, (2013), the United Sta tes 

Supreme Cour t  st ruck down the pa r t  of the Federa l DOMA tha t  denied federa l 

recognit ion  to the marr iages lega lly en tered by same-sex couples. The Supreme 

Cour t  concluded tha t  the Federa l DOMA consigned same-sex couples’ rela t ionships 

to a  second-t ier  sta tus and, in  doing so, demeaned those couples, humilia ted their  

ch ildren , depr ived these families of equa l dignity, and caused them count less 

tangible ha rms, a ll in  viola t ion of basic due process and equa l protect ion  pr inciples.  

11. Consisten t  with  the reasoning of Windsor, the United Sta tes Dist r ict  

Cour t  for  the Western  Dist r ict  of Texas (San  Antonio Division) on  February 26, 

2014 st ruck down as unconst itu t iona l the Texas DOMA Sta tu te and Texas 

Marr iage Amendment . DeLeon v. Perry, 975 F . Supp. 2d 632 (W.D. Tex. 2014), 

argued , No. 14-50196 (5th  Cir . J an . 9, 2015). 

Deborah  Leliaer t  and Paula  Woolworth  

12. Deborah  Leliaer t  and Paula  Woolworth  a re in  a  loving, commit ted 

par tnersh ip, in  which  they co-own and share equa lly a ll of their  possessions and 

other  resources.  

13. Deborah  and Paula  met  in  church  on  November  11, 2001 —Veteran’s 

Day —when two fr iends “conspired” to connect  them. On their  fir st  rea l da te, which  

Deborah’s mother  st rongly encouraged, they stayed up a ll night  t a lking. They 

discovered tha t  they were both  from big families with  st rong va lues, and tha t  they 

live by many of the same core pr inciples —h a rd work, honesty, love of family, 
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suppor t  for  educa t ion , respect  for  diverse viewpoin ts, regard for  the environment , 

and service to others.  

14. They have enjoyed lea rn ing together  about  the cu ltures of other  

count r ies, even  differences in  the communit ies of sta tes tha t  comprise our  na t ion . 

But , they never  t ravel without  the expensive lega l documents they had drawn up to 

clea r ly define and protect  their  rela t ionship and copies of the licenses tha t  

document  their  lega l union , in  order  to sa feguard one another  should something 

happen to one of them. 

15. Paula  and Deborah were lega lly marr ied on  October  4, 2008, in  

Kenwood, Ca liforn ia , sur rounded by family and fr iends. Paula ’s mother  lovingly 

presided as the officia l witness to their  marr iage, being the only surviving parent  of 

either  one of them  left  to stand up for  the two of them.  

16. Notwithstanding their  joy in  marrying, Paula  and Deborah  were 

saddened tha t  their  home Sta te of Texas would not  a fford them the dignity of 

recognizing their  marr iage —even though they a re act ive, cont r ibut ing residents of 

the Sta te —because of the Sta te’s laws banning recognit ion  of marr iages between 

same-sex couples legally en tered outside of Texas.  

17. Helping others has a lways been  an impor tan t  focus of Paula ’s life. In  

2011, Paula  ret ired from her  work as a  senior  execut ive in  the r isk management  

and managed health  ca re indust ry. She a lso had worked for  15 years for  a  For tune 

500 company and in  her  ea r ly ca r eer  was employed in  the health  ca re indust ry as 

an  administ ra tor  and a  licensed occupa t iona l therapist .  
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18.  Paula  ret ired from corpora te work and devoted her  t ime to volunteer  

service as an  elected officia l in  the Town of Shady Shores; to becoming a  member  of 

two volunteer  boards —one serving low income children  in  need of educa t ion -

centered day ca re and one serving abused, abandoned animals; and  to being a  

member  of the Chancellor ’s Club Advisory Board a t  the University of Kansas.  

19. Paula ’s ret irement  and volunteer  service left  her  without  a  hea lth  

insurance plan . To insure Paula , P la in t iffs have had to subscr ibe to a  h igh -

deduct ible insurance plan  tha t  is second-class compared to a  bet ter , more 

reasonably pr iced plan  offered to spouses by Deborah’s emp loyer . Deborah  and 

Paula  a re spending money for  insurance they could be set t ing aside for  ret irement  

or  dona t ing in  service to others.  

20. Both  Paula  and Deborah  were first -genera t ion  college students. 

Though their  educa t iona l pa ths were very different , both  worked their  way through 

college, and both  share a  deep commitment  to the genera t ion -changing effect  of 

h igher  educa t ion . 

21. Deborah’s work exper iences have been  diverse, including service as a  

case worker  for  the sta te of F lor ida , a  small business manager an d owner , a  non -

profit  public rela t ions director , and vice presidencies of two financia l service firms. 

Ult imately, it  was the t ransformat ive power  of h igher  educa t ion  tha t  drew Deborah  

to 24 years of service a t  the University of Nor th  Texas, where she cur r ent ly holds 

the posit ion  of Vice President  for  University Rela t ions and P lanning.  
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22. As an  employee of a  public, sta te-suppor ted university, however , 

Deborah  isn’t  a fforded the family hea lth  insurance benefit s en joyed by her  marr ied 

heterosexua l colleagues, even  though Paula  is Deborah’s  spouse.  

23. At the t ime of Paula ’s ret irement , Deborah  was informed by the 

University’s human resources depar tmen t  tha t  Paula  was ineligible for  spousa l 

hea lth  insurance coverage because she is a  same-sex spouse. Deborah  a t tempt ed to 

enroll Paula  in  2014 dur ing open enrollment  a fter  a  U.S. Dist r ict  Cour t  st ruck down 

the St a te’s discr imina tory marr iage bans. The enrollment  request  was denied by the 

ERS because the “Spouse and Par t icipant  cannot  have the same gender .”  

24. The Employee Ret irement  System of Texas, charged with  providing 

hea lth , ret irement  and other  compet it ive, reasonably pr iced benefit s for  sta te 

employees and their  dependent s, has denied Deborah’s a t tempts to insure Paula  

under  Deborah’s ERS plan . At  the same t ime, the University is prohibited by law 

from providing Deborah  an  a lterna t ive pa thway of access to spousa l hea lth  

insurance coverage tha t  would cover  Paula .  

25. Being denied recognit ion  of their  marr iage has crea ted nega t ive 

emot iona l and financia l impacts on  Deborah  and Paula .  Deborah  finds it  

dist ressing, hur t fu l, and unfa ir  tha t  the sta te she works for  t rea t s her  like a  second-

class cit izen .  She instead wants to be t rea ted equa lly to other  sta te employees who 

enjoy the benefit s of sta te-suppor ted family hea lth  coverage.  
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IV. CONSTITUTIONAL FACTS RELATING TO 

WHY CLASSIFICATIONS BASED ON SEXUAL 

ORIENTATION SHOULD BE SUBJ ECTED 

TO HIGHTENED J UDICIAL SCRUTINY 

 

26. Plain t iffs incorpora te by reference a ll previous pa ragraphs of th is 

Compla in t  a s if fu lly set  for th  here.   

27. Based on  the t radit iona l considera t ions tha t  determine the appropr ia te 

level of scru t iny for  equa l protect ion  cla ims, classifica t ions based upon sexua l 

or ien ta t ion  warrant  heightened scru t iny by the cour t s.  

28. Lesbian  and gay individua ls have suffered a  long and significant  

h istory of purposeful discr imina t ion  in  a  wide var iety of set t ings.  Federa l, sta te, 

and loca l governments have a ll played a  significant  role in  th is h istory, including for  

years deeming lesbians and gay men unfit  for  posit ions in  public employment  and 

barr ing them from governmenta l jobs based on  their  sexua l or ien ta t ion .  The federa l 

government  and many sta tes and loca lit ies began aggressive campaigns to purge 

lesbian and gay employees from government  service since a t  least  the 1940s.  

29. Sexua l orien ta t ion  is immutable in  the sense tha t  it  is fundamenta l to 

one’s ident ity, fixed a t  an  ea r ly age, and h ighly resistan t  to change.  Effor t s t o 

change an  individual’s sexua l or ien ta t ion  a re genera lly fu t ile and potent ia lly 

dangerous to an  individua l’s well-being.  Lesbian  and gay individua ls should 

neither  be required to abandon their  sexua l ident ity to access fundamenta l r ights 

nor  to h ide their  ident it ies to avoid discr imina t ion .   

30. Lesbians and gay men h istor ica lly have lacked polit ica l power .  

Although they have achieved some advances aga inst  discr imina t ion , these ga ins 
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have been  consisten t ly met  with  st rong polit ica l and public backlash , and lesbians 

and gay men cont inue in  many par t s of the count ry to be denied any express remedy 

for  the widespread discr imina t ion  they face in  pr iva te employment , housing,  and 

public accommodat ion  and to be subject  to express discr imina t ion  by the 

government  regarding their  rela t ionships and parenta l r ights.  St ill today, lesbians 

and gay men lack the consisten t  ability to a t t ract  the favorable a t ten t ion  of 

lawmakers.   

31. Homosexua lity, in  and of it self, implies no impa irment  to judgment , 

stability, reliability, or  genera l socia l or  voca t iona l capabilit ies.  A person’s sexua l 

or ien ta t ion  bears no rela t ion  to a  person’s ability or  capacity to cont r ibute to society.  

Whether  premised on  pern icious stereotypes or  simple mora l disapprova l, laws 

classifying based on  sexua l or ien ta t ion  rest  on  factors tha t  genera lly provide no 

sensible or  legit imate ground for  different ia l t rea tment .   

V. FIRST CLAIM FOR RELIEF   

Dec laratory  an d In ju n ctive  Re lie f  

Deprivation  of Su bstan tive  Du e  P rocess  

U.S . Con st. Am en d. XIV 

32. Plain t iffs incorpora te by reference a ll previous pa ragraphs of th is 

Compla in t  a s if fu lly set  for th  here.  

33. The Four teenth  Amendment  to the United Sta tes Const itu t ion, 

enforceable pursuant  to 42 U.S.C. § 1983, provides tha t  no sta te sha ll “depr ive any 

person  of life, liber ty, or  proper ty, without  due process of law.” The Due Process 

Clause has a  substant ive component  tha t  provides heightened protect ion  aga inst  
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government  in ter ference with  fundamenta l r ights and liber ty in terest s.  

34. Although Texas does not  permit  same-sex couples to marry in  the 

Sta te, same-sex couples current ly a re able to marry in  36 other  sta tes and the 

Dist r ict  of Columbia  as well a s 19 count r ies outside the United Sta tes.  

35. It  is the longstanding and st rong public policy of the Sta te , codified in   

TEXAS F AMILY CODE  § 1.101,
3
 tha t  marr iages lega lly performed in  other  jur isdict ions 

a re presumed va lid in  Texas.  

36. Yet , by adopt ing the Texas Marr iage Amendment  and Texas DOMA 

Sta tue, Texas has crea ted a  specia l except ion  with  regard to marr ied same-sex 

couples tha t  denies them th is recognit ion  as a  class by both  const itu t iona l and 

sta tu tory manda te. 

37. Under  Texas law, the ERS, as the benefit s agen cy act ing for  the 

University, is required to t rea t  lesbian s and gay Texas residents who work for  

public employers such  as the University and who lega lly marr ied a  same-sex spouse 

outside of Texas as if they a re single for  the purpose of employment  compensa t ion . 

38. The United Sta tes Supreme Cour t  has established tha t  exist ing 

mar ita l, family, and in t imate rela t ionships a re a reas in  which  the government  

genera lly should not  in t rude without  substant ia l just ifica t ion .  

                                                 
3
  EVERY MARRIAGE PRESUMED VALID.  In order to promote the public health and welfare and to provide 

the necessary records, this code specifies detailed rules to be followed in establishing the marriage relationship.  

However, in order to provide stability for those entering into the marriage relationship in good faith and to provide 

for an orderly determination of parentage and security for the children of the relationship, it is the policy of this state 

to preserve and uphold each marriage against claims of invalidity unless a strong reason exists for holding the 

marriage void or voidable.  Therefore, every marriage entered into in this state is presumed to be valid unless 

expressly made void by Chapter 6 or unless expressly made voidable by Chapter 6 and annulled as provided by that 

chapter. 
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39. The longstanding genera l ru le in  every sta te has h istor ica lly been  tha t  

a  marr iage tha t  has legal force where it  was celebra ted a lso has legal force 

throughout  the coun t ry. Indeed, the idea  of being marr ied in  one sta te and 

unmarr ied in  another  is one of the most  perplexing and dist ressing complica t ions in  

the field of domest ic rela t ions. 

40. The r ight  to marry and remain  marr ied is proper ly recognized as one 

tha t  is a  fundamenta l liber ty in terest  appropr ia tely protected by the Due Process 

Clause of the Four teenth  Amendment  to the United Sta tes Const itu t ion . A Sta te’s 

fa ilure to respect  th is in terest  viola tes marr ied couples’ const itu t ional r ights to 

liber ty, dignity, au tonomy, family in tegr ity, a ssocia t ion , and due process.  

41. Public employees do not  lose their  const itu t ional r ights when they 

accept  public employment  posit ions. While those r ights may be ba lanced against  the 

requirements the government  has in  it s role as an  employer  (as opposed to as 

sovereign), the Due Process Clause is implica ted when the government  makes 

decisions in  the employment  context  tha t  in ter fere with  an  employee’s exercise of a  

fundamenta l r ight , including the r ight  to marry and remain  marr ied . Public 

employers, and agencies act ing on  their  beha lf, cannot  take personnel act ions or  

provide different  pay sca les tha t  would viola te the  Const itu t ion. 

42. In  the context  of the ERS’s inability to provide equa l compensa t ion  to 

a ll marr ied employees of the University, a s well a s of other  public employers in  

Texas, the marr iage recognit ion  ban  conta ined in  the Texas DOMA Sta tu te and the 
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Texas Marr iage Amendment  viola tes th is fundamenta l r ight  without  any sufficien t  

legit imate just ifica t ion .  

43. At a ll t imes per t inent  to the denia l of benefit s to the P la in t iffs, 

Defendants, in  their  officia l capacit ies with  respect  to the ERS, were persons act ing 

under  color  of Sta te law. 

44. Defendants’ conduct  in  denying benefit s to otherwise-eligible marr ied 

public employees, such  as Deborah , with  a  same-sex spouse, such  as Paula , viola tes 

the Due Process Clause of the U.S. Const itu t ion .  P la in t iffs a re en t it led to a  

decla ra tory judgment  so holding. 

45. Defendants a lso should be preliminar ily and permanent ly en joined 

from relying on  or  enforcing the Texas Marr iage Amendment  and the Texas DOMA 

Sta tu te to deny legally-marr ied lesbian  or  gay employees spousa l benefit s for  a  

same-sex spouse as pa r t  of their  compensa t ion  on  the same basis a s is provided to 

their  non-gay, legally marr ied co-workers. 

VI. SECOND CLAIM FOR RELIEF  

Dec laratory  an d In ju n ctive  Re lie f  

Deprivation  of Equal P rotection  

U.S . Con st. Am en d. XIV 

46. Plain t iffs incorpora te by reference a ll previous pa ragraphs of th is 

Compla in t  a s if fu lly set  for th  here. 

47. The Four teenth  Amendment  to the United Sta tes Const itu t ion, 

enforceable pursuant  to 42 U.S.C. § 1983, provides tha t  no st a te sha ll deny any 

person  the equa l prot ect ion  of the laws. 
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48. Public employees do not  lose their  const itu t ional r ights when they 

accept  public employment  posit ions. While those r ights may be ba lanced against  the 

requirements the government  has in  it s role as an  employer  (as opposed to as 

sovereign), the Equa l Protect ion  Clause is implica ted when the government  makes 

class-based decisions in  the employment  context , t rea t ing dist inct  groups of 

individuals ca tegor ica lly different ly. Public employers , and agencies act ing on their  

beha lf, cannot  take personnel act ions or  provide different  pay sca les tha t  would 

viola te the Const itu t ion .  

49. With  respect  to the workplace, Deborah  and her  spouse Paula  a re 

simila r ly situa ted in  every relevant  respect  to Deborah’s  non-gay co-workers with  

different -sex spouses who a re a llowed to obta in  spousa l coverage, including 

hea lthcare insurance, a s pa r t  of their  employment  compensa t ion . 

50. Deborah ’s employment  is no less demanding, and her  service to the 

public no less va luable, than  tha t  of her  non -gay co-workers with  the same jobs who, 

unlike her , a re permit ted access to spousa l coverage as pa r t  of their  compensa t ion .  

51. Same-sex couples make the same commitment  to one another  as 

different -sex couples. Like different -sex couples, same-sex couples fa ll in  love, build 

their  lives together , plan  their  fu tures together , and hope to grow old together . Like 

different -sex couples, same-sex couples suppor t  one another  emot iona lly and 

financia lly and take ca re of one another  physica lly when faced with  in jury or  illness. 

Spousa l benefit s a nd hea lthcare coverage provided by the ERS on beha lf of the 

University is an  impor tan t  component  cont r ibut ing to the secur ity and happiness of 
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Texas public employees marr ied to different -sex spouses and would be an  equa lly 

impor tan t  component  for  Texas public employees marr ied to same-sex spouses. 

52. By singling out  and denying lesbian  and gay employees who a re lega lly 

marr ied in  another  jur isdict ion  access to spousa l benefit s, Defendants, each  act ing 

under  the color  of sta te law, discr imina te aga inst  Pla in t iffs because of their  sex and 

sexua l or ien ta t ion . Defendants a re depr iving and , absent  the grant  of relief by th is 

Cour t , will cont inue to depr ive Pla in t iffs of r ights secured by the Four teenth 

Amendment  to the United Sta tes Const itut ion  in  viola t ion  of 42 U .S.C. § 1983. 

53. A public employer’s act ions , including the conduct  of governmenta l 

agencies act ing on  the employer’s beha lf, tha t  t rea t  a  class of employees dispara tely 

based solely on the employees’ sex or  sexua l or ien ta t ion  a re inherent ly suspect  and 

must  be ana lyzed under  some form of heightened judicia l scru t iny.  Such  

governmenta l conduct  will be presumed to viola te equa l protect ion  unless the 

government  can  demonst ra te tha t  the classifica t ion is necessa ry to meet  a  

compelling government  in terest  or , a t  a  minimum, is substant ia lly rela ted to an 

impor tan t  government  object ive.  The classifica t ion  used by the ERS, as well a s the 

resu lt ing discr imina tory conduct , can  be defended only by it s actua l governmenta l 

purpose, not  a  different  ra t ionaliza t ion  invented a fter  the fact . 

54. By incorpora t ing the non -recognit ion  requirements of the Texas DOMA 

Sta tu te and the Texas Marr iage Amendment  to determine which  public employees 

are deemed to have a  “legal spouse,” Defendants crea te a  discr imina tory 

employment  compensa t ion system tha t  viola tes the federa l Const itu t ion’s equal 
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protect ion  guarantee under  any heightened scru t iny standard because the 

Defendants’ conduct  neither  advances substant ia lly any impor tan t  in terest  a s a  

public employer  nor  is necessa ry to fur ther  a  compelling in terest  a s a  public 

employer  in  an  adequa tely ta ilored fash ion . 

55. Even without  applica t ion  of heightened scru t iny ana lysis, Defendants’ 

conduct  st ill fa ils the Const itu t ion’s equa l protect ion  guarantee under  the most  

deferent ia l level of scru t iny because it  bea rs no ra t iona l r ela t ionship to any 

legit imate in terest  of the University act ing as a  public employer .   

56. In  the absence of an  independent  legit imate in terest  of the University 

act ing as a  public employer , a  classifica t ion  tha t  compensa tes lesbian and gay 

employees different ly and worse than  other  employees because of their  sex and 

sexua l or ien ta t ion  solely for  the purpose of expressing mora l disapprova l of their  

same-sex rela t ionships const itu tes a  classifica t ion  for  it s own sake mot iva ted by 

an imus and, therefore, is const itu t ionally impermissible.   

57. Furthermore, the provisions of the Texas Marr iage Amendment  and 

the Texas DOMA Statu t e tha t  prevent  ERS’s recognit ion  of the marr iages same-sex 

couples have lega lly en tered in to in  other  jur isdict ions discr imina tes as a  class 

against  P la in t iffs and other  marr ied Texas public employees with  a  same-sex 

spouse with  respect  t o the exercise of their  r ight  to marry and to remain  marr ied —

proper ly recognized as one tha t  is a  fundamenta l liber ty in terest  appropr ia tely 

protected by the Due Process Clause of the Four teenth  Amendment —a s well a s 

their  liber ty in terest s in  dignity, au tonomy, and family in tegr ity and associa t ion . 
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Different ia l t rea tment  of a  class of public employees with  respect  to the exercise of 

their  const itu t ionally-protected fundamenta l r ights and liber ty in terest s  subjects 

Defendants’ conduct  to st r ict  judicia l scru t iny, which  Defendants’ conduct  cannot  

withstand.  

58. Defendants’ refusa l to recognize the lega l marr iages of same -sex 

couples for  the pu rpose of employment  compensa t ion  denies same-sex couples equa l 

dignity and respect  and depr ives their  families of a  cr it ica l sa fety net  of r ights and 

responsibilit ies.  Defendants’ act ions brand lesbians and gay men , a s well a s their  

ch ildren , a s second-class cit izens through a  message of government -imposed st igma . 

It  fosters pr iva te bias and discr imina t ion by inst ruct ing a ll persons with  whom 

same-sex couples in t eract , including their  own children , tha t  their  rela t ionship s a re 

less wor thy than  others. Defendants’ act ions reflect  the Sta te’s mora l disapprova l 

and ant ipa thy toward lesbians and gay men.  

59. At a ll t imes per t inent  to the denia l of benefit s to the P la in t iffs, 

Defendants, in  their  officia l capacit ies with  respect  to the ERS, were persons act ing 

under  color  of Sta te law. 

60. Defendants’ conduct  viola tes the Equa l Protect ion  Clause of the United 

Sta tes Const itu t ion .  P la in t iffs a re en t it led to a  decla ra tory judgment  so holding.  

61. Defendants should be preliminarily and permanent ly en joined from 

relying on  or  enforcing the Texas Marr iage Amendment  and the Texas DOMA 

Sta tu te to deny legally-marr ied lesbian  or  gay employees  spousa l benefit s for  a  
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same-sex spouse as pa r t  of their  compensa t ion  on  the same basis a s is provided to 

their  non-gay legally marr ied co-workers. 

VII. P RAYER FOR RELIEF  

WHEREFORE, P la int iffs pray tha t  th is Cour t  en ter  judgment : 

A) Issu ing a  preliminary in junct ion  pursuant  to Federa l Rule of Civil 

P rocedure 65 enjoin ing Defendants, and their  successors in  in terest , 

from denying spousa l benefit s for  same-sex spouses of lesbian  and gay 

Sta te employees unt il such  t ime as the Cour t  can  make a  final 

determina t ion  on  the mer it s; 

B) Decla r ing, pursuant  to Federa l Rule of Civil P rocedure 57, tha t  

Defendants’ conduct  viola tes Pla in t iffs’ equa l protect ion  and due 

process r ights under  t he United Sta tes Const itu t ion ; 

C) Decla r ing the provisions of the Texas Marr iage Amendment  and the 

Texas DOMA Sta tu te unconst i t u t iona l  insofa r  as they prohibit  the 

ERS, the University, and other  governmen ta l employers in  the Sta te of 

Texas from recognizing the legal marr iages of same-sex couples 

performed in  other  jur isdict ions for  the purpose of qua lifying their  

employees for  spousa l benefit s; 

D) Issu ing a  permanent  in junct ion  enjoin ing Defendants, and their  

successors in  in terest , from relying on  or  enforcin g the Texas Marr iage 

Amendment  and the Texas DOMA Sta tu te to deny spousa l benefit s for  

same-sex spouses of lesbian  and gay employees  otherwise eligible for 

those benefit s;  

E) Awarding sta tu tory cost s pursuant  to 28 U.S.C. § 1920; 

F) Grant ing reasonable a t torneys’ fees pursuant  to 42 U.S.C. § 1988; and 

G) Grant ing such  other  and fur ther  relief to which  P la in t iffs a re en t it led. 

 

Da ted: J une 11, 2015 
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Respect fu lly submit ted, 

 

LAMBDA LEGAL DEFENSE AND 

EDUCATION FUND, INC. 

 

By:  _s/  Paul D. Castillo ______________ 

Paul D. Cast illo 

Texas Sta te Bar  No. 24049461 

pcast illo@lambda legal.org 

Kenneth  D. Upton , J r .* 

Texas Sta te Bar  No. 00797972 

kupton@lambda legal.org 

3500 Oak Lawn Avenue, Suite 500 

Dallas, Texas 75219-6722 

Telephone:  (214) 219-8585 

Facsimile:   (214) 219-4455 

ATTORNEYS FOR PLAINTIFF S  

* Pro Hac Vice m ot ion 

submit ted separately 

 

 

CERTIFICATE OF SERVICE  

 

This is the Original Compla in t .  Plain t iffs’ Counsel will request  wa iver  of 

service of each  individua l defendant  pursuant  to Fed. R. Civ. P . 4(d). Addit iona lly, 

Plain t iffs’ Counsel will serve a  Notice of Const itu t iona l Quest ion  on  the At torney 

Genera l of the Sta te of Texas in  accordance with  Fed. R. Civ. P . 5.1 (a )(2). 

By:  _s/  Paul D. Castillo ______________ 

Paul D. Cast illo 
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