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Plaintiffs hereby submit the attached Supplemental Appendix in support of their motion for
summary judgment and in support of their opposition to Defendants’ motion to dismiss or, in the
alternative, for summary judgment.

Iy
Iy
Iy
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Plaintiffs’ Supplemental Appendix to their Motion for Summary Judgment

EXHIBIT! AR NUMBER DESCRIPTION OF DOCUMENT?

Entity Comment Letters
406 000139729-000139733 LA LGBT Center, signed by Darrel Cummings

! Exhibit numbering continues from the Appendix submitted on September 9, 2019. See
California’s Dkt. No. 57 (No. 19-0276 WHA).
2 The documents listed in the Appendix are drawn from the flash drives, submitted to the Court

on July 23, 2019. See San Francisco’s Dkt. No. 74 (No. 19-2405 WHA).
1
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March 26, 2018

U.S. Department of Health and Human Services
Office for Civil Rights

Attention: Conscience NPRM, RIN 0945-ZA03
Hubert H. Humphrey Building

Room 509F

200 Independence Avenue, S.W.

Washington, D.C. 20201

RE: Public Comment in Response to the Proposed Regulation, Protecting Statutory
Conscience Rights in Health Care RIN 0945-ZA03

To Whom it May Concern:

I am writing on behalf of The Los Angeles LGBT Center in response to the request for public

comment regarding the proposed rule entitled, “Protecting Statutory Conscience Rights in Health
Care” published January 26. Since 1969 the Los Angeles LGBT Center has cared for, championed and
celebrated LGBT individuals and families in Los Angeles and beyond. Today the Center's more than 600
employees provide services for more LGBT people than any other organization in the world, offering
programs, services and global advocacy that span four broad categories: Health, Social Services and
Housing, Culture and Education, Leadership and Advocacy. We are an unstoppable force in the fight
against bigotry and the struggle to build a better world; a world in which LGBT people can be healthy,
equal and complete members of society.

Every day too many LGBTQ people face discrimination and other barriers to accessing lifesaving care.
These barriers are especially pronounced for transgender patients. The proposed regulation ignores the
prevalence of discrimination and damage it causes and will undoubtedly lead to increased discrimination
and flat-out denials of care for some of the most vulnerable members of our community. We all deeply
value freedom of religion, but sweeping exemptions that obstruct access to care are a fundamental
distortion of that principle. Americans deserve better.

As the largest provider of services to LGBTQ people in the world, many of our clients have come the
Center seeking culturally competent care due to being denied care or being discriminated against based
on their real or perceived sexual orientation, gender identity and HIV status. Our client population is
disproportionately low-income and experiences high rates of chronic conditions, homelessness, unstable
housing, trauma and discrimination and stigmatization in health care services. Many of these clients
come to the Center from different areas of California, other states and even other nations to seek
services in a safe and affirming environment.

With existing health and health care disparities in the LGBTQ community — particularly the shortage of
LGBTQ/HIV culturally competent providers - we fear that this vague and confusing rule could further
exacerbate existing barriers and result in negative community health outcomes. In addition, providers
like the Center could see an increase in demand without an increase in capacity and resources.

Ultimately, federal policy should reinforce existing consumer protections and encourage the reduction

and elimination of health disparities within the LGBTQ community. We do not believe this rule will
serve in achieving either of these goals.

HHS Conscience Rule-000139729
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1. Expanding religious refusals can exacerbate the barriers to care that LGBTQ

individuals already face.

LGBTQ people, women, and other vulnerable groups around the country already face enormous
barriers to getting the care they need.1 Accessing quality, culturally competent care and
overcoming outright discrimination is even a greater challenge for those living in areas with
already limited access to health providers. The proposed regulation threatens to make access
even harder and for some people nearly impossible.

Patients living in less densely populated areas already face a myriad of barriers to care including
less access to health insurance coverage, lower incomes, and lower rates of paid sick leave. This
is in addition to the universal costs of transportation, taking time from work, and other
incidentals that go along with obtaining care in the first place. For many, the sheer distance to a
healthcare facility can be a significant barrier to getting care. For example, more than half of
rural women live more than 30 minutes away from a hospital that provides basic obstetric care.2
Patients seeking more specialized care like that required for fertility treatments, endocrinology,
or HIV treatment or prevention are often hours away from the closest facility offering these
services. For example, a 2015 survey of nearly 28,000 transgender adults nationwide found that
respondents needed to travel much further to seek care for gender dysphoria as for other kinds of
care.

This means if these patients are turned away or refused treatment, it is much harder—and
sometimes simply not possible—for them to find a viable alternative. In a recent study, nearly
one in five LGBTQ people, including 31% of transgender people, said that it would be very
difficult or impossible to get the health care they need at another hospital if they were turned
away. That rate was substantially higher for LGBTQ people living in non-metropolitan areas,

with 41% reporting that it would be very difficult or impossible to find an alternative provider.4
For these patients, being turned away by a medical provider is not just an inconvenience: it often
means being denied care entirely with nowhere else to go.

2. The regulation attempts to inappropriately broaden religious exemptions in a way that

can lead to dangerous denials of medically necessary treatments.

The regulation purports, among other things, to clarify current “religious refusal clauses” related
to abortion and sterilization in three federal statutes. Each of these statutes refers to specific,
limited circumstances in which health care providers or health care entities may not be required
to participate in abortion and sterilization procedures. The regulation, however, creates
ambiguity about these limited circumstances and encourages an overly broad misinterpretation
that goes far beyond what the statutes permit.

For example, section (d) of the Church Amendments refers to circumstances when a person may
refuse to participate in any part of a health service program or research activity that “would be
contrary to his religious beliefs or moral convictions.” Even though longstanding legal
interpretation applies this section singularly to participation in abortion and sterilization
procedures, the proposed rule does not make this limitation clear. This ambiguity can encourage
an overly broad interpretation of the statute that empowers a provider to refuse to provide any
health care service or information for a religious or moral reason—potentially including not just
sterilization and abortion procedures, but also Pre-Exposure Prophylaxis (PrEP), infertility care,
treatments related to gender dysphoria, and even HIV treatment. Some providers may try to
claim even broader refusal abilities, as a recent analysis of complaints to HHS showed that

HHS Conscience Rule-000139730
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transgender patients are most often discriminated against simply for being who they are rather
than for the medical care they are seeking.

Doctors may be misled into believing they may refuse on religious grounds to administer an HIV
test or prescribe PrEP to a gay or bisexual man, or refuse screening for a urinary tract infection
for a transgender man.6 In fact, medical staff may interpret the regulation to indicate that they
can not only refuse, but decline to tell the patient where he would be able to obtain these
lifesaving services or even inform patients of their treatment options. This puts the health of the
patient, and potentially that of others, at risk. The regulation could lead a physician to refuse to
provide fertility treatments to a same-sex couple, or a pharmacist to refuse to fill a prescription
for hormone replacement therapy for a transgender customer. In addition, by unlawfully
redefining the statutory term “assisting in the performance” of a procedure, the rule could
encourage health care workers to obstruct or delay access to a health care service even when they
have only a tangential connection to delivering that service, such as scheduling a procedure or
running lab tests to monitor side-effects of a medication. The extension and broadening of this
clause will impair LGBTQ patients’ access to care services if interpreted—as the proposed rule
improperly appears to do—to permit providers to choose patients based upon sexual orientation,
gender identity, or family structure.

We are particularly concerned that the proposed rule will be used to refuse medically necessary
care to transgender patients. We are concerned that the rule’s sweeping terms and HHS’s
troubling discussions of a case involving a transgender patient will encourage the mistaken belief
that treatments that have an incidental impact on fertility, such as some procedures used to treat
gender dysphoria, are sterilization procedures. Treatments for serious medical conditions may
have the incidental effect of causing or contributing to infertility: for example, a hysterectomy to
treat gender dysphoria, chemotherapy to treat cancer, and a wide range of medications can have
the incidental effect of temporarily or permanently causing infertility. The primary purpose of
such procedures, however, is not to sterilize, but to treat an unrelated medical condition. If
religious or moral exemptions related to sterilization are misinterpreted to include treatments that
have simply an incidental effect on fertility—as the vague and sweeping language of this rule
encourages—it can lead to refusals that go even further beyond what federal law allows and
unlawfully encourages individuals and institutions to refuse a dangerously broad range of
medically needed treatments.

3. The proposed rule tramples on states’ and local governments’ efforts to protect

patients’ health and safety, including their nondiscrimination laws.

The Department claims that its unwarranted new interpretations of federal law supersede laws
passed by state and local governments to ensure patients’ access to health care. By claiming to
allow individuals and institutions to refuse care to patients based on the providers’ religious or
moral beliefs in such a sweeping way, the proposed rule creates conflicts with hundreds of state
and local nondiscrimination laws around the country that apply to health care. It therefore is
disingenuous for the Department to claim that the proposed rule “does not impose substantial
direct effects on States,” “does not alter or have any substantial direct effects on the relationship
between the Federal government and the States,” and “does not implicate” federalism concerns
under Executive Order 13132.

4. The regulation lacks safeguards to protect patients from harmful refusals of care.
The proposed regulation is dangerously silent in regards to the needs of patients and the impact

HHS Conscience Rule-000139731
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that expanding religious refusals can have on their health. The proposed regulation includes no
limitations to its sweeping exemptions that would protect patients’ rights under the law and
ensures that they receive medically warranted treatment. Any extension of religious
accommodation should always be accompanied by equally extensive protections for patients to
ensure that their medical needs remain paramount, and that they are able to receive both accurate
information and quality health services.

Indeed, the Establishment Clause of the First Amendment requires the government to adequately
account for burdens a religious accommodation may impose on others, including patients, and
prohibits granting accommodations when they would materially harm any third party. As
detailed at length above, the proposed regulation would cause significant harm by interfering
with patients’ access to healthcare and thus, conflicts with this constitutional bar.

The expanded religious exemptions in the proposed regulations also conflict with many patient
protections in federal laws like the Affordable Care Act and the Emergency Medical Treatment
and Active Labor Act. While protections under these laws are subject to religious exemptions
provided under federal statute, they are not subject to exemptions whose scope goes beyond
federal law—including many of the exemptions expanded in this rule.

Additionally, the proposed regulation’s approach to religious exemptions—which appears to allow for
no limitations even when those exemptions unjustifiably harm patients or employers—conflict with the
well established standard under other federal laws, like Title VII of the Civil Rights Act. Title VIl ensures
that employers can consider the effect that providing a religious accommodation would have on
coworkers, customers, and patients, as well as factors like public safety, public health, and other legal
obligations. A standard that appears to allow for none of these considerations, and instead appears to
require broad, automatic exemptions, would create confusion and undermine the federal government’s
ability to properly enforce federal laws.

5. The Department’s rushed rulemaking process failed to follow required procedures.

The Department rushed to publish this rule without first publishing any notice regarding in its
Unified Regulatory Agenda, as is normally required. The failure to follow proper procedure
reflects an inadequate consideration of the rule’s impact on patients’ health.

The timing of the proposed rule also illustrates a lack of sufficient consideration. The proposed
rule was published just two months after the close of a public comment period for a Request for
Information closely related to this rule. The 12,000-plus public comments were not all posted
until mid-December, a month before this proposed rule was released. Nearly all of the comments
submitted at that time related to the subjects covered by the proposed rule—namely, the refusal
of care by federally funded health care institutions or their employees on the basis of personal
beliefs. This short period of time calls into question the comprehensiveness of the review of the
Request for Information and whether the proposed rule was developed in an arbitrary and
capricious manner.

Conclusion
The proposed rule goes far beyond established law, appears to have been developed in a rushed
and arbitrary manner, and most importantly will put the health and potentially even the lives of

patients at risk. We urge you to withdraw the proposed rule.
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) /—

Darrel Cummings
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HHS Conscience Rule-000139733



